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THE LACK OF UNIFORMITY IN THE LAW AND PRACTICE 
OF STATES WITH REGARD TO MERCHANT VESSELS 


THERE is at present considerable discussion regarding questions 
with respect to ‘‘the freedom of the seas.’’ These questions, so often 
vaguely referred to, should presumably be understood to relate to the 
exercise of belligerent rights on the sea and to embrace such matters 
as a possible codification of international law touching this subject, 
proper compliance with rules heretofore generally accepted if not 
always strictly observed, the desirability of amendments to such rules, 
and the formulation of principles to meet new problems that have 
grown out of the recent conflict. In the light of events in connection 
with the war the present situation with regard to the disposition of 
such questions through international agreement unhappily appears 
more difficult than that which confronted the delegates who assembled 
in conference at London in 1908 on the invitation of the British Gov- 
ernment to reach an understanding among the nations represented 
relative to the rules of international law concerning the laws of naval 
warfare, and formulated the so-called London Declaration signed Feb- 
ruary 26, 1909. 

On the other hand, when normal commercial relations are restored 
with the advent of peace, attention will probably be drawn more 
strongly than heretofore to certain conditions which are obviously 
detrimental to the promotion of safety of travel at sea and detrimental 
generally to the harmonious international relations necessary to the 
development of commerce, such conditions being consequent upon an 
unfortunate lack of uniformity among states with regard to certain 
branches of maritime law governing the responsibility of shipowners, 
laws pertaining to safety of navigation, and laws relating to the gen- 
eral question of jurisdiction over merchant vessels in foreign ports. 

It is the purpose of this article briefly to call attention to certain 
matters touching this subject of the want of harmony in the municipal 
laws of maritime nations, namely: (1) efforts made in recent years 
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largely on the initiative of the British Government looking to the 
remedy of existing difficulties through international agreements; (2) 
the law and practice of the United States bearing on some phases of 
the general subject under consideration; and (3) certain important 
questions lately raised in American and British courts as to jurisdic- 
tion over vessels operated under governmental control. 


I 


On the invitation of the Government of Belgium an international 
conference on maritime law was held at Brussels in 1905, for the pur- 
pose of promoting uniformity in relation to certain questions of mari- 
time law. Representatives of Belgium, The Kongo, Spain, France, Italy, 
Japan, Norway, The Netherlands, Roumania, Russia, Sweden, and the 
United States signed a protocol providing for the submission to their 
respective governments of projets of conventions on collision and sal- 
vage respectively. An adjourned meeting of this conference met on 
October 16 of the same year at Brussels, and the delegates present 
signed a protocol not materially different from that drafted at the pre- 
vious meeting. This latter protocol likewise provided for the submis- 
sion to the governments represented of two drafts of conventions re- 
lating to collision and salvage. These proposed conventions had their 
origin in drafts of conventions approved by the International Maritime 
Committee at a eonference held in Hamburg in 1902. A third session 
of the conference met at Brussels September 28, 1909. It was attended 
by delegates from the United States, Germany, Argentine Republic, 
Austria-Hungary, Belgium, Brazil, Chile, Cuba, Denmark, Spain, 
France, Great Britain, Greece, Italy, Japan, Mexico, Nicaragua, Nor- 
way, Netherlands, Portugal, Roumania, Russia and Sweden. The 
conference adjourned on October 8 and reconvened September 12, 
1910. Two conventions relating to collisions and salvage were ap- 
proved by the conference and referred to the several governments. 
The conference also considered drafts of two conventions relating 
respectively to the limitation of shipowners’ liability and maritime 
liens, but no final action was taken with regard to such proposed con- 
ventions. The convention with regard to salvage has been ratified by 
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the Government of the United States.1 The convention with regard 
to collisions has not been ratified by this Government and has not come 
before the Senate for consideration. 

At a conference held at London on the invitation of the Govern- 
ment of Great Britain in 1914 representatives of Germany, Austria- 
Hungary, Belgium, Denmark, Spain, United States, France, Great 
Britain, Italy, Norway, Netherlands, Russia and Sweden signed the 
International Convention on the Safety of Life at Sea. This agree- 
ment contains comprehensive provisions relating to precautions 
against dangers to navigation, the construction of vessels, and appli- 
ances for life saving and fire protection. The outbreak of the war 
rendered nugatory, for the time being at least, the work of this con- 
ference. 

Ratifications of but few countries, among which the United States 
is not included, have been deposited with the British Government. 

The Senate of the United States, in a Resolution dated December 
16, 1914, gave consent to ratification of the convention with a proviso 
in which it is declared in part that ‘‘the United States reserves the 
right to . . . impose upon all vessels in the waters of the United 
States such higher standards of safety and such provisions for the 
health, protection and comfort of passengers, seamen and immigrants 
as the United States shall exact for vessels of the United States.’’ If 
other governments should take the view that the so-called reservation 
contained in the resolution of the Senate is equivalent to an a'end- 
ment of the treaty or a reservation of a right of the Government of 
the United States to disregard the provisions of the treaty at will, it 
would seem that such nations might object to the acceptance of such a 
ratification. And this Government would appear to be in a position 
to deposit its ratification only if it may properly be considered that the 
reservation made by the Senate in connection with its consent to the 
ratification of the convention is in effect a surplusage which does not 
affect the treaty directly and at most only violates the treaty in spirit, 


1 International Convention for the Unification of Certain Rules of Law with 
Respect to Assistance and Salvage at Sea, ratification of which was deposited 
with the Belgian Government January 25, 1913. See Act to carry this treaty 
into effect (37 Stat. L. 242). 
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or if the convention should be sent back to the Senate and an uncon- 
ditional consent should be given by that body to ratification of the 
convention. 

In the interest of safety of life at sea the several signatory powers 
prescribed in the treaty, through their plenipotentiaries in conference, 
certain standards with respect to the equipment and operation of ves- 
sels. The Government of the United States having agreed to these 
standards, it seems odd for this Government to make a declaration to 
the effect that it will adhere to them but that it reserves the right to 
change them and to impose on all vessels in its waters, foreign as well 
as American vessels, such higher standards of safety as it may deem 
appropriate. 

However, it can perhaps be plausibly argued that, whatever action 
might be taken in the future in accordance with the possible purposes 
indicated in the Senate’s reservation with respect to the Convention 
for the Safety of Life at Sea, such action would not necessarily be 
violative of the treaty, though it might be objectionable to foreign 
nations whose vessels it would affect. 

A fair construction of the treaty seems to be that it imposes upon 
each of the contracting nations obligations to exact of its own vessels 
the requirements of the convention with respect to their equipment 
and operation, but not obligations to see to it that these requirements 
are met by the vessels of other contracting nations. 

It would, therefore, seem that, although foreign nations might 
question the right of this Government to substitute in its judgment 
standards as to the equipment of American vessels in place of those 
specified by the treaty, if it should impose on its own vessels not only 
the standards required by the treaty but also certain higher standards, 
other nations would not be in a position to complain of a violation of 
the treaty on the part of this Government. 

Should this Government attempt to impose on vessels of other 
nations standards other than those prescribed by the treaty, such 
action would doubtless be regarded by those nations as objectionable, 
but a complaint of treaty violation could probably be met with the 
reply that the only obligations which the treaty imposes on this Gov- 
ernment are those requiring it to see to it that its vessels are operated 
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and equipped in accordance with the rules prescribed by the treaty, 
and that if this Government sees fit to prescribe certain rules for ves- 
sels of other countries, its action in such a matter is one with which the 
treaty is not concerned, so long as the regulations imposed on the for- 
eign vessels are not such as to require these vessels to disregard the 
standards prescribed by the convention. 

Unfortunately it seems possible that the work of the conference 
which framed this convention may become a nullity in consequence of 
the intervention of the war. But it may be that an understanding can 
be reached to prevent such a result. 


II 


It appears that the Government of Great Britain had under con- 
sideration shortly prior to the outbreak of the war the question of the 
advisability of endeavoring to effect an arrangement with other nations 
with regard to the question of jurisdiction over merchant vessels in 
foreign ports. Possibly this interesting subject may be taken up when 
the condition of international affairs will permit such action. 

The Supreme Court of the United States and the lower federal 
courts have in numerous cases set forth the rules defining the law and 
practice of the United States relative to the exercise of criminal and 
civil jurisdiction by this government over foreign merchant vessels 
and persons on board of them in territorial waters of this country, and 
over American vessels and persons thereon in foreign waters. Refer- 
ence to a few cases will serve to call attention to the general principles 
enunciated. 

With regard to the exercise of jurisdiction in criminal matters by 
the courts of this country over foreign ships in American waters and 
over persons on board such vessels, the leading case may doubtless be 
considered to be that known as Wildenhus’s Case,? in which the 
Supreme Court of the United States sustained the jurisdiction of the 
courts of New Jersey where the crime of felonious homicide had been 
committed by a Belgian subject on the person of another Belgian 
subject on board of a Belgian vessel lying in the port of Jersey City, 


2120 U.S. 1. 
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New Jersey. In the following excerpt from the opinion of the court 
delivered by Mr. Chief Justice Waite are enunciated the rules under- 
lying the assumption or non-assumption of jurisdiction by the local 
courts: 


It is part of the law of civilized nations that when a merchant 
vessel of one country enters the ports of another for the purpose of 
trade, it subjects itself to the laws of the place to which it goes, unless 
by treaty or otherwise the two countries have come to some different 
understanding or agreement; for, as was said by Chief Justice 
Marshall in The Exchange, 7 Cranch, 116, 144, ‘‘it would be obviously 
inconvenient and dangerous to society, and would subject the laws 
to continual infraction, and the government to degradation, if such 

merchants did not owe temporary and local allegiance, and 
were not amenable to the jurisdiction of the country.’’ United States 
v. Diekelman, 92 U. S. 520; 1 Phillimore’s Int. Law, 3d ed. 483, See. 
351; Twiss’ Law of Nations in Time of Peace, 229, Sec. 159; Creasy’s 
Int. Law, 167, See. 176; Halleck’s Int. Law, Ist ed. 171. And the 
English judges have uniformly recognized the rights of the courts of 
the country of which the port is part to punish crimes committed by 
one foreigner on another in a foreign merchant ship. Regina v. Cun- 
ningham, Bell C. C. 72; S. C., 8 Cox C. C. 104; Regina v. Anderson, 
11 Cox C. C. 198, 204; 8. C., L. R. 1 C. C. 161, 165; Regina v. Heyn, 
13 Cox C. C. 403, 486, 525; S. C., 2 Ex. Div. 63, 161, 213. As the 
owner has voluntarily taken his vessel for his own private purposes 
to a place within the dominion of a government other than his own, 
and from which he seeks protection during his stay, he owes that gov- 
ernment such allegiance for the time being as is due for the protection 
to which he becomes entitled. 

From experience, however, it was found long ago that it would be 
beneficial to commerce if the local government would abstain from 
interfering with the internal discipline of the ship, and the general 
regulation of the rights and duties of the officers and crew towards 
the vessel or among themselves. And so by comity it came to be gen- 
erally understood among civilized nations that all matters of dis- 
cipline and all things done on board which affected only the vessel 
or those belonging to her, and did not involve the peace or dignity of 
the country, or the tranquillity of the port, should be left by the local 
government to be dealt with by the authorities of the nation to which 
the vessel belonged, as the laws of that nation or the interests of its 
ecommerce should require. But if crimes are committed on board of 
a character to disturb the peace and tranquillity of the country to 
which the vessel has been brought, the offenders have never by comity 
or usage been entitled to any exemption from the operation of the 
local laws for their punishment, if the local tribunals see fit to assert 


their authority. 
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The rules with regard to the exercise of civil jurisdiction in cases 
involving the rights of foreign vessels or persons connected with such 
vessels have frequently been announced by the courts in a variety of 
cases. 

In ex parte Newman*® a ease in which foreign seamen had libeled 
a foreign vessel for wages, the Supreme Court of the United States 
said that admiralty courts will not take jurisdiction in such a ease, 
except where it is manifestly necessary to do so to prevent failure of 
justice; that the better opinion is that independent of treaty stipula- 
tions there is no constitutional or legal impediment to the exercise of 
jurisdiction in such a case, but that the courts will not do so as a 
general rule without the consent of the representative of the country 
to which the vessel belongs, where it is practicable that the represen- 
tative should be consulted. 

In the ease of the Carolina,‘ a British vessel, in which an action 
was brought by a foreign seaman in the United States Court for the 
District of Louisiana to recover damages for assault and battery alleged 
to have been committed on the high seas, the court said: 

It is undoubtedly true, as a general proposition, that an action for 
a personal tort follows the person, and may be brought in any foreign 
court. It is also true that the courts of a nation are established and 
maintained for the convenience of its own citizens or subjects, and if 
foreigners are permitted to become actors therein it is because of 
what is termed comity between nations. American Law Review, vol. 
7, p. 417, and Daniel Webster’s Works (Everett’s Edition), vol. 
6, pp. 117, 118. The only ground upon which a foreigner could urge 
a claim to become a libelant in our courts would be that it was by 
comity due his government that its subjects should be thus heard, 
and, so far as this claim could be considered as a right, it could be in- 
sisted on only by that government, and, except in cases of inhumanity 
or gross injustice, would disappear whenever the claimant’s govern- 
ment took a position against it. 

The court stated that the exercise of jurisdiction in this case was 
discretionary, and that the courts of Great Britain afforded adequate 
redress to the libelant. The court therefore declined to take jurisdic- 
tion. 

In Patterson v. Barke Eudora,’ the Supreme Court of the United 


314 Wall. 152. 414 Fed. Rep. 424. 5190 U. S. 169. 
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States held that a British vessel and its master were within the pro- 
visions of the Act of December 31, 1898, prohibiting the payment to 
seamen of advanced wages. The Court, after referring to previous 
decisions in relation to the question of jurisdiction over foreign ves- 


sels, said: 


The implied consent of this government to leave jurisdiction over 
the internal affairs of foreign merchant vessels in our harbors to the 
nations to which those vessels belong may be withdrawn. Indeed, the 
implied consent to permit them to enter our harbors may be with- 
drawn, and if this implied consent may be wholly withdrawn it may 
be extended upon such terms and conditions as the government sees 
fit to impose. And this legislation, as plainly as words can make it, 
imposes these conditions upon the shipment of sailors in our harbors, 
and declares that they are applicable to foreign as well as to domestic 


vessels. 


The general principles laid down in the cases to which attention 
has been called are concisely summarized with citations in the follow- 
ing extract from the opinion of the court in the case of Ester,® in 
which suit was brought against a Swedish steamship by a seaman to 
recover unpaid wages and damages for personal injury: 


(1) The merchant vessels of one country visiting the ports of an- 
other for the purposes of trade subject themselves to the laws which 
govern the port they visit, so long as they remain. United States v. 
Diekelman, 92 U. S. 520, 23 L. Ed. 742; Wildenhus’ Case, 120 U. S. 
11, 7 Sup. Ct. 385, 30 L. Ed. 565. 

(2) In the absence of treaty stipulations, the courts of admiralty 
have civil jurisdiction in all matters appertaining to the foreign ship 
while in port, and also in certain cases when the court has the vessel 
in its territorial jurisdiction, although the cause of action arose on 
the high seas, The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. 
Ed. 152; Wildenhus’ Case, 120 U. S. 1, 7 Sup. Ct. 385, 30 L. Ed. 565. 

(3) The exercise of this civil jurisdiction, where those who are 
concerned are all citizens of the same foreign state and the cause of 
action occurred on or with regard to the ship, is not imperative, but 
discretionary, and the courts from motives of convenience or interna- 
tional comity will not take jurisdiction without the assent of the 
consul of the country to which the ship belongs, where the controversy 
involves matters arising beyond the territorial jurisdiction of this 
country, or relates to differences between the master and the crew, or 


6190 Fed. Rep. 218. 
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the crew and the shipowners. In such cases on such general prin- 
ciples of comity, the admiralty courts of this country will not inter- 
fere between the parties, unless there is special reason for doing so, 
and will require the foreign consul to be notified, and although not 
absolutely bound by, will always pay respect to, his wishes as to 
taking jurisdiction. Ex parte Newman, 14 Wall. 152, 20 L. Ed. 877; 
The Belgenland, 114 U. 8S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; Patter- 
son v. Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002. 

(4) Where, however, special circumstances exist, such as where 
the voyage is ended, or the seamen have been dismissed or treated 
with great cruelty, the courts, in the absence of treaty stipulations, 
will entertain jurisdiction. The Belgenland, 114 U. S. 355, 5 Sup. Ct. 
860, 29 L. Ed. 152. 

(5) Where treaty stipulations exist, however, with regard to the 
right of the consul of a foreign country to adjudge controversies 
arising between the master and the crew, or other matters occurring 
on the ship exclusively subject to the foreign law, such stipulations 
are the law of the land, and must be fairly and faithfully observed. 
The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; Widen- 
hus’ Case, 120 U. S. 17, 7 Sup. Ct. 385, 30 L. Ed. 565. 

(6) Congress has power by legislation to regulate matters affect- 
ing foreign seamen and foreign vessels and foreigners generally when 
within the ports of this country by making their entrance subject to 
such conditions as Congress may seek to impose or withdrawing its 
consent to permit them to enter wholly, if it see fit. Patterson v. 
Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002. 


With reference to the question of the jurisdiction over American 
merchant vessels in foreign territorial waters, it may be said that the 
Government of the United States in the past has asserted in behalf of 
its véssels the rights which, as indicated by the judicial decisions just 
mentioned, are accorded to foreign vessels in waters of the United 
States. This Government, while conceding on the one hand that when 
one of its vessels visits the port of another country for the purposes 
of trade it is amenable to the jurisdiction of that country and is sub- 
ject to the laws which govern the port it visits so long as it remains, 
unless it is otherwise provided by treaty, has on the other hand, on a 
number of occasions, made clear its view that by comity matters of dis- 
cipline and all things done on board which affect only the vessel or 
those belonging to her and do not involve the peace or dignity of the 
country or the tranquillity of the port, should be left by the local 
government to be dealt with by the authorities of the nation to which 
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the vessel belongs, as the laws of that nation or the interests of its 
commerce may require.’ 

Private vessels belonging to this country are deemed parts of its 
territory. They are accordingly regarded as subject to the jurisdic- 
tion of this country, on the high seas, and in foreign ports, even 
though they admittedly are also temporarily subject generally to the 
laws of such ports. 

In United States v. Rodgers,’ a case in which the Supreme Court 
sustained the jurisdiction of courts of the United States to try a per- 
son for an assault committed on a vessel belonging to a citizen of the 
United States while such vessel was in the Detroit River and within 
the limits of the Dominion of Canada, Mr. Justice Field, who de- 
livered the opinion of the court, said: 

It is true, . . . that, as a general principle, the criminal laws of 
a nation do not operate beyond its territorial limits, and that to give 
any government, or its judicial tribunals, the right to punish any act 
or transaction as a crime, it must have occurred within those limits. 
We accept this doctrine as a general rule, but there are exceptions to 
it as fully recognized as the doctrine itself. One of those exceptions 
is that offences committed upon vessels belonging to citizens of the 
United States, within their admiralty jurisdiction, (that is, within 
navigable waters,) though out of the territorial limits of the United 
States, may be judicially considered when the vessel and parties are 
brought within their territorial jurisdiction. As we have before 
stated, a vessel is deemed part of the territory of the country to 
which she belongs. 

On March 4, 1915, the President approved an Act of Congress 
usually referred to as the ‘‘Seamen’s Act.’ The general purposes 
of this law evidently were the improvement of the condition of seamen 
and the promotion of safety of life at sea. 

Whatever may be the merits of this act it can undoubtedly be said 
to have aroused a good deal of criticism in foreign countries. The 
questions that have arisen in connection with its enforcement with re- 
gard to foreign vessels, to which it is applicable the same as to Ameri- 
ean vessels, may be said to fall into two classes, namely: (1) those 


7See Moore, Digest, II, pp. 272-362. 
8150 U. S. 249. 
938 Stat. L. 1164. 
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involving treaty rights affected by certain provisions of the act, and 
(2) those which, while not involving legal rights, relate to inter- 
national comity and established customs of nations. 

Provisions of the first-mentioned class are found in Sections 4 and 
16 of the Act. Section 4, which provided among other things for the 
enforcement of certain specified rights of foreign seamen respecting 
their wages, and further provided that the courts of the United 
States should be open to such seamen for its enforcement, was incon- 
sistent with treaty stipulations withdrawing from the jurisdiction of 
local authorities wages disputes between masters and members of the 
crews of merchant vessels. Section 16 directed the President to give 
notice within ninety days of the passage of the act to foreign govern- 
ments of the termination of treaty stipulations providing for the arrest 
and imprisonment of deserting seamen from vessels of the United 
States abroad or from foreign vessels in American ports. Stipulations 
in a score of treaties were affected by the law.’° 

The act was framed so that at the end of a certain period the 
stipulations inconsistent therewith could no longer be enforced in this 
country and should of course not be invoked by American Consular 
Officers abroad. And since practically all of these agreements did not 
contain provisions for partial abrogation a somewhat difficult task 
in adjusting conflicts between the law and the treaty provisions in 
question confronted the executive department of the Government ex- 
cept in two instances in which the treaties contained no’ provisions 
other than those affected by the law. 

Statutory provisions of the second class just mentioned are found 


10 Austria-Hungary, May 8, 1848, Art. IV, and July 11, 1870, Arts. XI and 
XII; Belgium, March 9, 1880, Arts. XI and XII; Bolivia, May 13, 1858, Art. 
XXXIV; China, June 15, 1858, Art. XVIII; Colombia, December 12, 1846, Art. 
XXXIII, and May 4, 1850, Art. III; Denmark, July 11, 1861, Arts. I and IT; 
Great Britain, June 3, 1892; France, June 24, 1822, Art. VI, and February 23, 
1853, Arts. VIII and IX; Greece, November 19, 1902, Arts. XII and XIII; Italy, 
May 8, 1878, Art. XIII, and February 24, 1881; Independent State of the Kongo, 
January 25, 1891, Art. V; Netherlands, January 19, 1839, Art. III, and May 23, 
1878, Art. XII; Norway, July 4, 1827, Arts. XIII and XIV; Roumania, June 17, 
1881, Arts. XI and XII; Spain, July 3, 1902, Arts. XXIII and XXIV; Sweden, 
June 1, 1910, Arts. XI and XII, and July 4, 1827, Arts. XIII and XIV; and 
Tonga, October 2, 1886, Art. X. 
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in Sections 4, 11, 13 and 14 of the act. Section 4 provides that seamen 
shall be entitled to receive on demand from the master of the vessel 
one-half of the wages which they have earned at every port where the 
vessel shall load or deliver cargo. Section 11 makes unlawful the 
payment of advance wages of seamen. Section 13 provides that no 
vessel (with certain exceptions) shall be permitted to depart from a 
port of the United States unless it has on board a crew not less than 
75 per centum of which in each department are able to understand 
any order given by the officers of the vessels, nor unless a certain 
percentage of the crew ‘‘are of a rating not less than able seamen.’’ 
Section 14 of the law contains provisions relating to ‘‘life saving ap- 
pliances, their equipment and the maintaining of the same.’’ 

Briefly summarized, the important international aspects of the 
Act of March 4, 1915, which have been pointed out, grow out of pro- 
visions thereof that affect treaty arrangements of long standing, that 
apparently in a measure set aside the general rule of comity under 
which American courts have refused to take jurisdiction in certain 
controversies between masters and seamen, and that run counter to 
laws and customs of other countries and have the effect of nullifying 
contracts made outside of the jurisdiction of the United States, and 
of compelling foreign nations to conform to the ideas of this country 
in matters relating to the equipment of vessels and the treatment and 
qualifications of seamen, some phases of which are dealt with by the 
London Convention for the Safety of Life at Sea. 


II! 


Some interesting questions have been raised in the courts of this 
eountry and in British courts during the war with regard to jurisdic- 
tion over vessels which have been diverted from their customary em- 
ployment because of conditions brought about by the war, namely, 
vessels requisitioned by the governments to which they belonged and 
government owned vessels employed in commerce." 

11 See The Luigi, 230 Fed. Rep. 495; The Attualita, 238 Fed. Rep. 909; The 
Pampa, 245 Fed. Rep. 137; The Florence H., 248 Fed. Rep. 1014; The Roseric 


(D. C. N. J.) decided in November, 1918; The Broadmayne (1916), L. T. Rep. 
891; The Messicano, 32 L. T. Rep. 519. 
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In the case of The Attualita,* an Italian merchant vessel requisi- 
tioned by the Italian Government, the Cireuit Court of Appeals for 
the Fourth Cireuit held that the vessel was not exempt from suit in a 
court of this country. This ship, which it appears was employed in the 
Italian Government service at a fixed rate and remained under the 
control and management of the owner who paid the officers and crew, 
had been libeled by a Greek steamer to recover damages for loss re- 
sulting from a collision between the two vessels which occurred in the 
Mediterranean Sea. The contention was pressed in this case that The 
Attualita being under requisition of the Italian Government was 
immune from the jurisdiction of the courts of this country under 
principles of international law. 

The decision of the court appears clearly to be grounded on sound 
principles. 

It is of course well settled that aliens have free access to the courts 
of this country to maintain and defend their rights in cases of this 
character.** 

In the opinion of the court reference was made to the well known 
ease of The Exchange, in which the Supreme Court of the United 
States held that the public armed vessels of a foreign nation may, 
upon principles of comity, enter the harbors of this country with the 
presumed license of the government, and while there are exempt from 
the jurisdiction of local courts. 

Chief Justice Marshall in rendering the opinion of the court 
said that the ‘‘perfect equality and absolute independence of sover- 
eigns, and common interest impelling them to mutual intercourse, and 
an interchange of good offices with each other, have given rise to a 
class of cases in which every sovereign is understood to waive the 
exercise of a part of that complete exclusive territorial jurisdiction, 
which has been stated to be the attribute of every nation.’’ It appears 
that he divided these cases into the following classes: (1) the immu- 
nities accorded the person of the sovereign in a foreign country; (2) 


12238 Fed. Rep. 909. 

13 The Maggie Hammond, 9 Wall. 435; The Belgenland, 114 U. S. 368; The 
Kaiser Wilhelm der Grosse, 175 Fed. Rep. 215. 

147 Cranch, 116. 
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the immunities granted by civilized nations to foreign diplomatic rep- 
resentatives; (3) the immunities allowed the troops of a foreign prince 
which are permitted to pass through his dominions; and (4) the im- 
munities granted to public armed vessels. 

In the light of this often quoted rule there appears to be no viola- 
tion of international law or comity in the action of an admiralty court 
in taking jurisdiction in proceedings in rem or in personam instituted 
with a view to recovering indemnity for loss resulting from the alleged 
improper navigation of a merchant vessel the services of which the 
owner thereof has been temporarily required by his government to 
place at its disposal in consideration of a stipulated compensation for 
such services. 

Any contention that a court in the United States should not ad- 
judicate a controversy of this kind because a sovereign should not be 
impleaded as a private litigant to defend his rights before judicial 
tribunals of a foreign government, appears clearly not to be well 
grounded. The action of a court in taking jurisdiction in the case 
must not necessarily result in impleading the government to which 
the vessel belongs, since the courts are open to the owner of the vessel 
to defend his rights in proceedings instituted against it. 

The following excerpt from the opinion of the court in Workman 
v. The Mayor, in which Mr. Justice White discussed at some length 
the question of the right to recover for maritime torts committed by 
government owned vessels, seems pertinent to this point: 


We, of course, conceive that where maritime torts have been com- 
mitted by the vessels of a sovereign, and complaint has been made in 
a court of admiralty, that court has declined to exercise jurisdiction, 
but this was solely the cause of the immunity of sovereignty from 
suit in its own courts. So, also, where, in a court of admiralty of one 
sovereign, redress is sought for a tort committed by a vessel of war of 
another nation, it has been held that as by the rule of international 
comity the sovereign of another country was not subject to be im- 
pleaded, no redress could be given. Both of these rules, however, 
proceed upon the hypothesis of the want of a person or property be- 
fore the court over whom jurisdiction can be exerted. As a conse- 
quence, the doctrine above stated rests not upon the supposed want of 
power in courts of admiralty to redress a wrong committed by one 


15179 U.S. 552. 
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over whom such courts have adequate jurisdiction, but alone on their 
inability to give redress in a case where jurisdiction over the person 
or property cannot be exerted. In other words, the distinction be- 
tween the two classes of cases is that which exists between the refusal 
of a court to grant relief because it has no jurisdiction to do so, and 
the failure of a court to afford redress in a case where the wrong is 
admitted and jurisdictional authority over the wrongdoer is un- 


doubted. 


The principle enunciated by Mr. Justice White apparently under- 
lies the decision of the court in the case of Johnson Lighterage Co. 
No. 24,° in which it was held that a suit in rem could be maintained 
against the property of a foreign government to recover for salvage 
services rendered in saving the property while in the possession of a 
Lighterage Company which had contracted to transport it from a 
railroad terminal to a vessel. Judge Haight, in the opinion rendered 


by him in this case, said: 


It is undoubtedly the general rule that the courts of this country 
are without jurisdiction to entertain, except by consent, either an 
action in personam against our own government or that of a friendly 
foreign nation or sovereign, or an action against its property in its 
possession and devoted or destined to be devoted to the public use. 
The Siren, 7 Wall. 152, 154, 19 L. Ed. 189; Stanley v. Sechwalby, 147 
U. S. 508, 512, 13 Sup. Ct. 418, 37 L. Ed. 258; The Exchange, 7 
Cranch, 116, 3 L. Ed. 287; Tucker v. Alexandroff, 183 U. S. 424, 440, 
463, 22 Sup. Ct. 195, 46 L. Ed. 264; Hassard v. United States of 
Mexico, 46 App. Div. 623, 61 N. Y. Supp. 939; Briggs v. Light Boats, 
11 Allen (Mass.) 157. But there is what may be termed an exception 
to this rule, although it is probably not strictly such, which was 
enunciated and applied by the Supreme Court, so far as our own gov- 
ernment is concerned, in The Davis, 10 Wall. 15, 19 L. Ed. 875, and 
followed and applied as to a foreign government by Judge Brown, in 
the Southern District of New York, in Long v. The Tampico (D.C.) 
16 Fed. 491. This so-called exception, I think, must control the ques- 
tions to be decided in the case at bar. In the former of these cases 
it was held that personal property of the United States on board a 
private vessel for transportation from one point to another was liable 
to a lien for services rendered in saving it, and although such lien 
could not be enforced by a suit against the United States, or by a pro- 
ceeding in rem, when the possession of the property could only be 
had by taking it out of the actual possession of an officer of the govern- 
ment, yet it could be enforced by a proceeding in rem where the process 


16 (1916) 231 Fed. Rep. 365. 
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of the court could be enforced without disturbing the possession of the 
government. 


In The Attualita case the court very pertinently commented as 
follows on the serious consequence of a decision which would grant to 
a privately owned merchant vessel in the service of the government 
whose flag it flies the immunities accorded to foreign war vessels: 


There are many reasons which suggest the inexpediency and the 
impolicy of creating a class of vessels for which no one is responsible 
in any way. For actions of the public armed ships of a sovereign, and 
for those whether armed or not, which are in the actual possession, 
eustody and control of the nation itself, and are operated by it, the 
nation would be morally responsible although without her consent not 
answerable legally in her own or other courts. For the torts and con- 
tracts of an ordinary vessel it and its owners are liable. But the ship 
in this ease, and there are now apparently thousands like it, is oper- 
ated by its owners, and for its action no government is responsible at 
law or in morals. 

The persons in charge of the navigation of the ship remain the 
servants of the owners and are paid by the owners. The immunity 
granted to diplomatic representatives of a sovereignty, to its vessels of 
war, and under some circumstances to its other property in its posses- 
sion and control, can be safely afforded because the limited numbers 
and the ordinarily responsible character of the diplomats or agents 
in charge of the property in question and the dignity and honor of the 
sovereignty in whose services they are, make abuse of such immunity 
rare. There will be no such guaranty for the conduct of the thousands 
of persons privately employed upon ships which at the time happen 
by contract or requisition to be under charter to sovereign govern- 


ments. 


In line with the thought expressed in the above quoted excerpt 
it may be observed that, if merchant vessels under requisition of the 
government of the country to which they belong should be regarded 
as entitled in the ports of another country to the immunities accorded 
to public armed vessels the local tribunals of such other country 
would seemingly be impotent to determine even the rights of its own 
nationals in cases involving torts, salvage and contracts of various 
kinds, and controversies between seamen and masters of vessels. And 
the local courts might be precluded from the administration of crim- 
inal jurisprudence in cases wherein the arrest of any persons con- 
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nected with the vessel for an offense committed within the territorial 
jurisdiction of the country wherein the courts are located might oc- 
casion delay in the departure of the vessel from the port. 

With regard to the question of the lack of remedies open to 
persons who may be precluded from asserting rights against a vessel 
under requisition in the courts, it seems clear that it is not a suffi- 
cient answer that redress may be sought directly from the government 
to which the vessel belongs. If, as seems possible might be the case, 
no such redress is available—and at best it would be inconvenient and 
uncertain—such persons evidently have no remedy except by applica- 
tion to their government for assistance through diplomatic channels, 
a remedy likewise uncertain as well as long drawn out. 

There are other serious questions pertinent to be considered in 
relation to the status of requisitioned vessels. If the view should be 
taken that such vessels should be given a treatment assimilated to 
that aecorded to vessels of war and should not be subjected to laws 
and regulations governing merchant vessels in foreign ports, a grave 
question might be raised as to the propriety of neutral governments 
permitting such vessels freely to enter and leave their ports and to 
transport therefrom merchandise of all kinds, including articles of 
contraband in times of war. 

In the ease of The Belgenland," the Supreme Court of the United 
States pointed out that there are certain circumstances in which 
courts in this country will exercise their discretion to take or to refuse 
jurisdiction over foreign vessels, their officers, and crews in ports of 
the United States. 

In the ease of The Attualita it was argued that in the exercise of 
a sound discretion jurisdiction should be declined. Such a con- 
tention, the court held, was foreclosed by what the court said in the 
ease of The Belgenland. It may be observed with regard to this 
point that, apart from what the court said in this last mentioned 
ease, the grounds upon which it appears proper to sustain the juris- 
diction of courts in cases involving requisitioned vessels seem perti- 
nent to the question as to whether the courts should in the exercise of 
their discretion decline to take jurisdiction. 

17114 U. S. 365. 
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The reasons why courts should not decline to take jurisdiction in 
the case of vessels of the character in question could seemingly be 
advanced at least to some degree against the action which it appears 
was taken by Judge Chatfield of the District Court of the Eastern 
District of New York, in deciding that, without prejudice to the 
court’s jurisdiction, the steamship Glenedin, a private merchant 
vessel, under requisition to the British Government, might be released 
to that Government for the purpose of being used as a public vessel 
on the giving of a bond to secure the claim or to return the vessel 
except as the needs of the British Government might keep it else- 
where while under requisition or charter by the British admiralty.** 

In the ease of the Maipo,’® the District Court for the Southern 
District of New York held that a naval transport owned by a foreign 
government and in its possession through a naval captain and crew, 
although chartered to a private individual to carry a commercial 
cargo, was not subject to seizure under process of an admiralty court 
of the United States in a suit by shipper for damage to the cargo. 
The contention appears to have been raised by the libelant in this 
ease that the ship was subject to process because of its use for com- 
mercial purposes. <A case of this character appears to raise a question 
of jurisdiction somewhat more vexatious than that involved in the 
ease of a requisitioned vessel engaged in trade. 

In the case of The Charkieh,?® Sir Robert Phillimore held that 
a vessel owned by the Khedive of Egypt, though flying the flag of 
the Turkish Navy, was not free from process in rem, when she had 
come with a cargo to England and had been entered at the customs 
like an ordinary merchant vessel. While the case apparently was 
decided on the ground that the Khedive was not an independent 


sovereign, the court said: 


I must say that if ever there was a case in which the alleged sover- 
eign (to use the language of Bynkershoek) was ‘‘strenue mereatorem 
agens,’’ or in which, as Lord Stowell says, he ought to ‘‘traffick on 
the common principles that other traders traffick’’ it is the present 


18 Decided November 27, 1918. 
19 (July 8, 1918) 252 Fed. Rep. 627. 
20 Law Rep. 4 A. & E. 59. 
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ease; and, if ever a privileged person can waive his privilege by his 
conduct, the privilege has been waived in this case. 

It was not denied, and could not be denied, after the evidence that 
the vessel was employed for the ordinary purposes of trading. She 
belongs to what may be called a commercial fleet. I do not stop to con- 
sider the point of her carrying the mails, for that was practically 
abandoned by counsel. She enters an English port and is treated in 
every material respect by the authorities as an ordinary merchantman, 
with the full consent of her master; and at the time of the collision 
she is chartered to a British subject, and advertised as an ordinary 
commercial vessel. No principle of international law, and no decided 
ease, and no dictum of jurists of which I am aware has gone so far as 
to authorize a sovereign prince to assume the character of a trader, 
when it is for his benefit; and when he incurs an obligation to a 
private subject to throw off, if I may so speak, his disguise, and 
appear as a sovereign, claiming for his own benefit, and to the injury 
of a private person, for the first time, all the attributes of his char- 
acter; while it would be easy to accumulate authorities for the con- 
trary position. (See, especially, Kluber Europe. Volkerrecht, Sec. 
210, and authorities cited in note.) 


Judge Mayer in his decision in the case of The Maipo referred to 
the ease of The Charkieh as the ‘‘sole authority for the libelant’s 
view’’ of the status of The Maipo and said that the former had been 
overruled by The Parlement Belge.** In that case the court held 


that an unarmed packet belonging to the King of Belgium and in the 
hands of officers commissioned by him and employed in carrying 
mails was not liable to be seized in a suit in rem to recover redress for 
a collision, and that the fact that the vessel had been engaged in 
trade did not take away the immunity attaching to it as a public 
vessel, the property of an independent sovereign. 

Judge Mayer’s opinion in the case of The Maipo is evidently in 
harmony with the decision in the Parlement Belge, and with the 
general trend of American and British cases involving questions with 
regard to the immunity of government owned property.**? However, 
it is submitted that there is a sound doctrine in the observations made 
by Sir Robert Phillimore in the case of The Charkieh with regard to 


1 (1878) L. R. & P. D. 197. 
2 The Siren, 7 Wall. 152; The Davis, 10 Wall. 15; Stanley v. Schwalby, 147 
J, S. 508; Hassard vy. Mexico, 61 N. Y. Supp. 939; The Athol, 1 Wm. Rob. 374. 
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the forfeiture of immunity by a government owned vessel employed 
for commercial purposes. 

The experience of judicial and administrative authorities in 
the United States during the last few years, when navigators of 
requisitioned vessels and government owned vessels have frequently 
been involved in litigation in courts in this country, and when large 
quantities of various kinds of property have been purchased here in 
behalf of foreign governments, suggests the unfortunate consequences 
of a general rule that courts of the United States are without juris- 
diction to entertain a suit against the property of a foreign govern- 
ment within the jurisdiction of this country. If the theory of such 
an immunity is carried to its logical conclusion, it would seem to 
follow that not only may persons be deprived of the right to institute 
proceedings involving government owned property in tort and in 
contract but governmental authorities may be debarred from im- 
posing equitable taxation on such property and from subjecting it to 
laws generally applicable to similar privately owned property. To 
the objection that the taking of jurisdiction by the courts in cases 
of this character is derogatory to the sovereignty of the government 
to which the property belongs, it seems a sufficient answer that it is 
equally and indeed considerably more derogatory to the sovereignty 
of the country in which the property is found to be shorn of vital 
attributes of sovereignty, exercised through administrative and judi- 
cial authorities, in order that such immunity may be granted. 

It is interesting to observe in connection with this question of 
immunity of government owned vessels that the Act of Congress of 
September 7, 1916,”* contains the following provision with regard to 
the operation of vessels purchased, chartered or leased from the 
United States Shipping Board: 


Such vessels while employed solely as merchant vessels shall be 
subject to all laws, regulations and liabilities governing merchant ves- 
sels, whether the United States be interested therein as owner, in 
whole, or in part, or hold any mortgage, lien or other interest therein. 


The importance of harmonious practice among nations with re- 


23 39 Stat. L. 728. 
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gard to questions such as those roughly sketched in this article is 
obvious. Considering the difficulties in the way of progress in attain- 
ing this object, it is unfortunately true that much time and effort 
will be required in making any appreciable headway in dealing with 
the numerous and various problems requiring solution. 

Frep K. NIELSEN. 





TREATMENT OF ENEMY ALIENS 


(Being Part XVI of Some Questions of International Law in the 
European War. Continued from previous numbers of the JOURNAL.) 


RiGHtT oF ACCESS TO THE CoURTS 


English and American Doctrine and Practice. The question of the 
right of enemy subjects to sue in the courts of an adversary can 
hardly be said to be regulated by international law, unless the much- 
controverted Article 23(h) of the Hague Convention of 1907 respect- 
ing the laws and customs of war on land, is interpreted to apply to 
the actions of the judicial authorities. Certainly it is not true, as is 
sometimes asserted, that it is a principle of international law that 

, they have no right of access to the courts of the adverse power. Like 
the practice in respect to trading with the enemy the matter is deter- 
mined by the municipal law of each belligerent and is based upon 
considerations of publie policy.!. The early English common law rule 
was that an action could not be brought in an English court by or on 
behalf of an enemy alien except by virtue of a statute, order in coun- 
cil, proclamation or license from the Crown, or unless he came into the 
country under a flag of truce, or cartel, or in pursuance of some other 
act of public authority which put him in the King’s peace pro hac 
vice. As long ago as 1454 Mr. Justice Ashton said that ‘‘an alien 
enemy who came here under the King’s license or a safe conduct 
could maintain an action for trespass.’ In the leading early case on 
the subject, Wells v. Williams, decided in 1698, and many times 
cited by the English courts during the recent war, it was held that, 
although an enemy alien was in England without a safe conduct, yet 
if he continued to reside there by the King’s leave and protection and 
without molesting the government and without being molested by 


1Compare Huberich, Trading with the Enemy, p. 191; also the recent 
Canadian case of Korzwiski v. Harris Construction Co. (1916), 18 Que. P. R. 97 

21 Salk. 45, quoted by the Court of Appeal in Porter v. Freudenberg (1915), 
112 L. T. R. 313. 
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it, he could sue in the King’s courts, for the exercise of such a right 
was a consequence of the protection offered him.* This rule was fol- 
lowed by Sir William Scott a hundred years later in the case of the 
Hoop* where he said: 


In the law of almost every country the character of alien enemy 
carries with it a disability to sue or sustain, in the language of the 
civilians, a persona standi judicio. The peculiar law of our own 
country applies this principle with great rigor. The same principle 
is received in our courts of the law of nations. They are so far 
British courts that no man ean sue who is an enemy, unless under 
the particular circumstances that pro hac vice discharge him from 
the character of an enemy, such as the circumstances mentioned 
above. 


The rigor of this ancient rule which virtually treated enemy aliens 
as ex lege and without the right of access to the courts has recently 
been criticized as ‘‘a relic of barbarous days when the lives and prop- 
erty of all enemies were forfeit to the victor;’’® nevertheless it left 
open a loophole by which the English courts have in fact been able to 
open their doors to enemy aliens while at the same time respecting the 
general principle of the old doctrine. In practice, whenever an enemy 
subject resident in England has been able to show that he was there 
with an express or implied license of the King he has been allowed to 
appear in the courts either as a plaintiff or a defendant. The onus 


3] Ld, Raym. 282. Some question was raised by Mr. Justice Younger, in 
the case of Schaffenius v. Goldberg (1915) as to the authenticity of the phrase 
quoted above “without being molested by the government,” which does not appear 
in several reports of the case. The matter was discussed at some length by 
counsel, 

41 C. Rob. 196, 201 (1799). The case law of England and the United States 
is reveiwed by Huberich in his work on Trading with the Enemy, pp. 191 ff. 

5 Mr. Justice Story, in his Notes on the Principles and Procedure of Prize 
Courts (p. 21), adopted the same principle. 

6 Such is the opinion expressed by the London Solicitor’s Journal and Weekly 
Reporter of January 23, 1915. See also the criticism by Dr. Sieveking, Jnter- 
national Law Association Reports, 1913, p. 169, who remarks that “there is no 
earthly reason why a subject of one of the belligerent powers should not be 
allowed to appear in the courts of the other nation and obtain a judgment, pro- 
vided execution, unless out of funds in the enemy’s country, be stayed until the 
termination of the war. The idea of his being an alien enemy and therefore 
having no persona standi judicio is too old to be seriously considered.” 
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of showing this has not been difficult, for enemy aliens who are allowed 
to remain in the country after the outbreak of the war have generally 
been assumed to be there by an implied license under the protection 
of the Crown. This follows as a logical consequence of registration, 
internment and other similar measures. It amounts to this, therefore, 
that under this rule practically the only enemy persons to whom the 
courts were closed during the late war were those resident in the 
enemy country or who, though resident in England, were not re- 
garded as being under the protection of the Crown.’ 

Article 23(h) of the Hague Convention No. IV, of 1907.—Until 
1907 there was no doubt that belligerents were free to close their 
courts to enemy subjects at will, that is to say, the question was one 
solely of municipal law; but it is not quite clear whether that liberty 
of action was not surrendered by the adoption of Article 23(h) of the 
Hague Convention of 1907 respecting the laws and customs of war on 
land. This provision declares that it is especially forbidden ‘‘de dé- 
clarer éteints, suspendus ou non-recevables en justice, les droits et 
actions des nationaux de la partie adverse.’’ The prohibition which 
it establishes was added at the suggestion of two German delegates, 
Herr Géppert and General von Griindell, the latter of whom in ex- 
plaining its purpose in the committee said its object was not limited 
to protecting corporeal property from confiscation but that it had in 
view ‘‘the whole domain of obligations, by prohibiting all legislative 
measures which, in time of war, would place the subject of an enemy 
state in a position of being unable to enforce the execution of a con- 
tract by resort to the courts of the adverse party.’’® In other words, 
its object was to prohibit belligerents from depriving enemy subjects 
by legislation or otherwise of the means of enforcing their legal rights 

7Compare Picciotto, “Alien Enemy Persons, Firms and Corporations in 
English Law,” Yale Law Journal, 27:172 (1917). A classification of the hold- 
ings of the English courts in respect to the right of enemy aliens to sue may 
be found in the brief of the Attorney General in the case of Re Merten’s Patents 
(1915), 112 L. T. R. 315. The decisions are grouped under three heads: (1) 


those upholding the right to sue; (2) those denying the right; and (3) those 
which deny the right to sue as plaintiffs but uphold the right to sue as 


defendants. 
8 Deuxiéme Conférence International de la Paix, Actes et Documents, Tome 


IIT, p. 103. 
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through resort to the courts. It therefore overruled the doctrine of 
the English and American courts that contracts with alien enemies 
are generally suspended or terminated by the outbreak of war and 
that enemy subjects have no rights of action in the courts except under 
the peculiar circumstances mentioned by Sir William Seott and Judge 
Story referred to above.® 

English and American Interpretation of Article 23(h).—English 
and American authorities have, however, placed a different interpre- 
tation on the meaning of Article 23(h) and the matter has been the 
subject of much controversy. According to their view the purpose 
of the article in question was merely to prohibit commanding generals 
and their subordinates in the field from suspending or extinguishing 
the legal rights of the inhabitants and did not contemplate a restric- 
tion on the right of the state through its legislative, executive, or 
judicial organs to exclude generally enemy subjects from bringing 
actions in its courts.’® In favor of this view it is argued that the posi- 
tion of Article 23(h) clearly shows that it was intended merely as a 
limitation on the powers of military commanders in the actual theater 
of hostilities. It is a part of a chapter entitled ‘‘Means of injuring 
the enemy; sieges and bombardments,’’ which is in turn a subdivision 


of a general heading entitled ‘‘hostilities,’’ all the provisions of which 
relate to the conduct of operations by military commanders. This 
view is strengthened by the declaration contained in Article I, that 
‘‘the high contracting parties will issue to their armed land forces, 
instructions which shall be in conformity with the ‘regulations re- 


® This interpretation is that adopted by the German Government in its 
official Weissbuch, Uber die Ergebnisse der im Jahre 1907 in Haag Abgehalten 
Friedenskonferenz, p. 7. 

10 This is the view expressed by General Geo. B. Davis in his Elements of 
International Law, p. 578; see also an article by him entitled “Amelioration 
of the Laws of War on Land,” American Journal of International Law, Vol. II, 
p. 70. See also Trotter, Effect of War on Contracts During War, supp. 1915, p. 
20, who remarks that the provision in question does not affect the ancient rule 
of the common law, that an alien enemy, unless with special license or authoriza- 
tion of the Crown, has no right to sue in the King’s courts during war. See 
also Higgins’ Hague Peace Conferences, p. 235; Cobbett’s Cases on International 
Law, Part II, pp. 85-86; Holland, Law Quarterly Review, Vol. 28, p. 94; 
Huberich, op. cit., p. 45; and Picciotto, Yale Law Journal, 27:170 (1917). 
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specting the laws and customs of war on land’ annexed to the present 
econvention.’’ The logical inference, therefore, is that Article 23(h) is 
one of the ‘‘regulations respecting the laws and customs of war on 
land,’’*? and not a general rule of conduct for states in respect to the 
administration of justice. 

The view of the British Government regarding the meaning of the 
clause was expressed by the Foreign Office in a letter of March 27, 
1911, to Professor Oppenheim in response to an inquiry addressed by 
him on February 23 to the British Secretary of State for Foreign 
Affairs. Professor Oppenheim in his letter of inquiry called the 
attention of Sir Edward Grey to the fact that the interpretation 
which had been placed upon the clause by continental writers gener- 
ally and even by some English and American authorities, a number 
of whom he cited, was in eonflict with the old English rule. It was 
unfortunate, he added, that neither the English blue book relative 
to the Second Hague Conference’? nor the official procés verbale of 
the conference indicated what was the purpose or intent of the pro- 
vision. In its reply the Foreign Office, arguing mainly from the 
position which the article occupies in the text of the Convention, re- 
jected the Continental interpretation and maintained that the article 
had no effect on the old English rule regarding the incapacity of enemy 
aliens to sue.?® 

11 Professor Holland in commenting on this article (Law Quarterly Review, 
Vol. 28, pp. 94 ff.), remarks that “if this clause is intended only for the guidance 
of an invading commander it needs careful redrafting; if, as would rather 
appear, it is of general application, besides being quite out of place where it 
stands, it is so revolutionary of the doctrine which denies to an enemy any 
persona standi in judicio that although it is included in the ratification of the 
Convention by the United States on March 10, 1908, and the signature of the 
same on June 29, 1908, by Great Britain, it can hardly, till its policy has been 
seriously discussed, be treated as rule of international law.” In his Laws of 
War on Land, p. 5, Professor Holland cites this paragraph as an instance of the 
inconvenience of intermixing rules relating to the duties of belligerent Govern 
ments at home with those intended to serve for the guidance of armies in the 


field. 

12 Parliamentary Papers, Misc. No. 4, 1907. 

13 Professor Oppenheim’s letter and the reply of the British Foreign Office 
are printed in French in an article by M. Politis in the Revue Gén. de Droit Int. 
Pub., 1911, pp. 250 ff. See also Trotter, Effect of War on Contracts During War, 
supp., p. 14, and Spaight, War Rights on Land, pp. 140-141. The Foreign Office, 
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Views of Continental Publicists—Continental writers, however, 
almost without exception hold the contrary view. Among those who 
have so expressed themselves or who apparently assume that the Ger- 
man interpretation referred to above is the correct one may be men- 
tioned Bonfils,** Ullman,'® Wehberg,’® de Visscher,’ Sieveking,'® Poli- 
tis,'” Despagnet,?° Kohler,2* Strupp,?* Noldeke,** and Théry,** Dr. 
Sieveking, a German jurist, discussing the force of Article 23(h) 
before the International Law Association at its meeting in 1913, said: 


I think there can be no doubt whatever as to the meaning of this 
Article: an alien enemy shall henceforth have a persona in judicio 
standi in the courts of the other belligerent for all his claims, whether 
they originated before or during the war; his claim shall henceforth 
no longer be dismissed or suspended on account of his being an alien 
enemy; he shall be entitled to a judgment on the merits of the case, 
and this judgment shall be immediately enforceable. It has been 
argued that this article merely conveys instructions to officers com- 
manding in the field and in no way touches the dealings of the Home 
Government and the law at home. If this were so it would mean 
that the German delegates proposed an article devoid of any mean- 
ing. An article might just as well have been inserted saying that 
officers in the field are not allowed to contract alliances or to declare 


in its reply to Professor Oppenheim’s inquiry, stated that the English rule works 
automatically at the outbreak of war; “no declaration,” it said, “is needed in 
order to make commercial intercourse with alien enemies illegal and to withdraw 
from them the protection of the courts. The outbreak of war, ipso facto, without 
any proclamation, abolishes, suspends, and makes inadmissible the rights of the 
subjects of the hostile party to institute legal proceedings.” 

14 Manuel de Droit Int. Pub., p. 651. 

15 Vélkerrecht, 2d ed., p. 474. 

16 Capture in War on Land and Sea, p. 8; also Rev. de Droit Int. et de Lég. 
Comp. 1913, p. 197. 

17 Du caractére ennemie et de la condition des Personnes ennemies quant 4a 
Vewercise de leurs droits civils, Law Quarterly Review, July, 1915, pp. 289 ff. 

18 International Law Association Reports, 1913, pp. 175-178. 

19 L’Article 23(h) du Réglement de la Haye, Rev. Gén. de Droit Int. Pub., 
vol. 18 (1914), pp. 249 ff. 

20 Cours de Droit Int. Pub., p. 825. 

21 Zeitschrift fiir Vélkerrecht, 1911, p. 384. 

22 Ibid., vol. 8, pp. 56 ff. 

23 Deutsche Juristen Zeitung, April 1, 1917, p. 374, French translation by 
M. Dreyfus, 44 Clunet, pp. 1354 ff. 

24 Recevabilité des Sujets Ennemis a@ Ester en Justice en France, 44 Clunet, 
pp. 480 ff. 
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war. Officers commanding in the field have nothing whatever to 
do with courts of justice, except an officer in command of an occupied 
district. But the rules as to the rights and duties of the army 
and the non-combatants in occupied territories and the administra- 
tion of such territories are laid down in Articles 42 to 56 (Articles 
43 and 48 in particular) ; and this would be saying the same thing 
twice over. No, this article was meant as a blow at the rule of 
the British law, and this intention could not have been more clearly 
expressed than it has been in Article 23(h). 


Nevertheless, as Dr. Sieveking points out, the prohibition estab- 
lished by Article 23(h) relates only to land warfare and inasmuch as 
the great majority of cases likely to come before the British courts 
originate in maritime transactions the article could have only a very 


limited application in a war between Great Britain and some other 
power, even if the German view as to its meaning were admitted. 
M. Politis, professor of international law in the University of 
Paris, in a report made to the Institute of International Law at its 
session in 1910, likewise expressed the view that the effect of Article 
23(h) is to prohibit belligerents from interfering with the execu- 
tion of contracts made before the outbreak of war and to condemn the 
old rule in respect to the incapacity of enemy aliens to sue in the 
courts of the adversary. It forbids, he says, all legislative or other 
measures tending to invalidate or to prevent the execution of private 
obligations.*® In an article published in the Revue Générale de Droit 
International Public in 1911,7° M. Politis reviewed at length the 
opinions of the text writers, all of whom, with the exception of Gen- 
eral Davis of the United States, he says, adopt the view stated above. 
The only argument of any weight in favor of the view of the English 
Government is, he adds, that drawn from the position of clause 23(h) 
in the text of the convention—‘‘an argument which is not only con- 
trary to the plain language of the provision itself as well as the 
declaration of Herr Géppert in the committee, but is contrary to the 
whole spirit of the Hague convention which was to ameliorate the 
old usages of which the English rule in respect to the judicial in- 
capacity of alien enemies is one of the most rigorous and indefensi- 


25 Annuaire de VInstitut de Droit International, T. 23, p. 268. 
26 Vol. 18, pp. 249 ff. 
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ble.’’ It is also true, as M. Politis points out, that the official English 
interpretation has been condemned by a number of the leading Eng- 
lish authorities.*” 

English Interpretation of Article 23(h) During the Recent War.— 
The English Government, however, during the recent war proceeded 
in accordance with the interpretation adopted by the Foreign Office 
in 1911 and the English courts followed this interpretation. The 
question was first presented to a British court in the case of Porter v. 
Freudenberg in 1915.*8 Adverting to the divergence of views among 
jurists as to the meaning of the clause Lord Reading said the court 
was clearly of the opinion that the effect was not to abrogate the old 
English rule. 

Our view, he said, is that Article 23(h), read with the governing 
Article 1 of the Convention, has a very different and a very impor- 
tant effect, and that the paragraph, if so understood, is quite properly 
placed as it is placed in a group of prohibitions relating to the con- 
duct of an army and its commander in the field. It is to be read, 
in our judgment, as forbidding any declaration by the military 
commander of a belligerent force in the occupation of the enemy’s 
territory which will prevent the inhabitants of that territory from 
using their courts of law in order to assert or to protect their civil 
rights. For example, if the commander-in-chief of the German 
forces which are at the present moment in military occupation of 


part of Belgium were to declare that Belgian subjects should not 
have the right to sue in the courts of Belgium, he would be acting 
in contravention of the terms of this paragraph of the article. If 
such a declaration were made, it would be doing that which this 


27 Phillipson, Effect of War on Contracts, p. 46; Higgins, op. cit., p. 263; 
Lawrence, Principles, p. 358 (who says there can be little doubt that it was 
intended to have a different and far wider application) ; and Whittuck, Inter- 
national Documents, p. xxviii. Holland also apparently takes this view, for he 
remarks that the clause “seems to require the signatories to legislate for the 
abolition of an enemy’s disability, to sustain a persona standi in judicio, Laws 
of War on Land, p. 5. Some American writers also adopt the Continental 
interpretation, e.g., Bordwell, Law of War, p. 210; Gregory, Am. Jour. of Int. 
Law, Vol. II, p. 788; and Hershey, Essentials of Int. Pub. Law, p. 395, note 56. 

28 Law Times, Vol. 12, p. 313, 1 K. B. 857. President Monier, of the Tribunal 
of the Seine, in a decision of May 18, 1916 (Wilmoth v. Daude), without dis- 
cussing the meaning of the clause declared that it was not binding on the French 
courts, because “an international convention cannot prevail over the contrary 
provisions of a municipal statute,” and because the clause had been violated by 
Germany. See text of the decision in 43 Clunet, pp. 1303 ff. 
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paragraph was intended to make particularly forbidden by the 
solemn contract of all the States which ratified the Hague Conven- 
tion of 1907. According to eminent jurists, the occupying military 
power is forbidden, as a general rule, to vary or suspend laws affect- 
ing property and private personal relations.*® This article 23(h) 
has now enacted that, whatever else the occupying military power 
may order in the territory of the enemy which it domiciles, it shall 
not henceforth declare that the right of the subjects of the enemy 
to institute legal proceedings in the courts of that territory is abolished, 
suspended, or inadmissible. If this be its true force, the enactment 
as an international compact is not only of high value, but it has been 
inserted quite naturally and appositively in the position in the section 
and chapter of the Annex to the convention which it occupies. 


The court then referred to the fact that 


On the eve of the outbreak of the war, the German Ambassador 
in London addressed a communication to the Foreign Office to this 
effect: ‘‘In view of the rule of English law, the German Govern- 
ment will suspend the enforcement of any British demands against 
Germans unless the Imperial Government receives within twenty- 
four hours an undertaking as to the continued enforceability of 
German demands against Englishmen.’’ No arrangement, said the 
court, was arrived at. We refer to these two incidents not because 
either of them can affect our judgment on the question of the inter- 
pretation of Article 23(h), but because it is right that it should be 
made quite clear to everyone that as early as the spring of 1911 
the view of the British Government as to its true interpretation was 
made public to the world, and that the situation was perfectly well 
understood by the German Government.*° 


Right to Sue as Plaintiffs Affirmed.—The decision in Porter v. 
Freudenberg, however, involved only the interpretation of a clause 
in the Hague convention. It did not affirm that the British courts 
were in fact closed to enemy aliens under all cireumstances. There 
were at the time three classes of such persons in England: (1) 
prisoners of war in the strict sense of the term; (2) prisoners of war 
in a wider sense including those who were residents or who were 
temporarily sojourning there at the beginning of the war and who 
had been imprisoned for one reason or another, and (3) interned 

29 Here he quoted Hall, International Law, 6th ed., p. 465. 


20 A South African Court adopted the same view of the meaning of the 
article. Labuschagne v. Maarburger, So. Afr. L. R. (1915), Cape 423. 
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civilians. The Home Secretary stated in the House of Commons on 
November 26, 1914, that although all three classes were prisoners of 
war, the third class were in a different position from those belonging 
to the other two classes.* They were voluntarily in England by 
license of the Crown and were entitled to the protection of the law 
even though they were prisoners of war. They belonged to the 
category of persons referred to in the case of Wells v. Williams as 
being under the protection of the Crown and were therefore entitled 
to bring actions in the courts. On the basis of this distinction the 
Chancery Division in October, 1914, ruled that a Hungarian princess 
residing in England during the war and having properly registered 
in aeceordance with the aliens restrictions act was, although an enemy 
subject, entitled to bring an action for an injunction to restrain the de- 
fendant from continuing to publish certain libelous matter against 
her. 

After adverting to the fact that there appeared to be a general 
impression that enemy aliens were not entitled to any relief at law in 
the courts of the country, Mr. Justice Sargent stated that the effect of 
registration was equivalent to a license to remain in the country; in 
fact it was a command to remain there. The law, he declared, had 
been correctly stated by Hall,** who says: 


When persons are allowed to remain either for a specified time 
after the commencement of the war or during good behavior they 
are exonerated from the liabilities of enemies for such time as they, 
in fact stay as they are placed in the same position as other foreign- 
ers, except that they cannot carry on a direct trade in their own 
country or other enemy vessels with the enemy country. 

Inasmuch, therefore, as the plaintiff is coming to insist on a right 
which is individual to herself, she has, in my opinion, by virtue of 
her registration and by virtue of the permission thereby granted 
her to reside in this country a clear right to enforce that right in 
the courts of this country, notwithstanding the existence of the state 
of war.** 

81 Interned Alien Enemies, Law Quarterly Review, April, 1915, p. 162. 

32 International Law, 6th ed., p. 388. 

838 Princess Thurn and Tasis v. Moffitt, 1 ch. 58 (1915). The Irish and 
Scotch Courts adopted this view in several cases. See Trotter, op. cit., pp. 122- 
124. So did the courts of Canada. See especially the case of Viola v. McKenzie, 
Mann & Co. (1915), 24 Quebee B. R. 31; others are cited by Borchard in Yale 
Law Journal, 27:107, and by Huberich, op. cit., p. 200. 
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In the above-mentioned case the plaintiff was not an interned 
prisoner of war. Her position was therefore somewhat different from 
that of the plaintiff in the case of Schaffenius v. Goldberg** where 
the plaintiff was an interned civilian prisoner who had long resided 
in England and who had duly registered under the Aliens Restriction 
Act. In the latter case the question was presented to the Chancery 
Division whether the internment as a prisoner, of an enemy alien, 
operated to revoke the license to remain in the country—such license 
being implied by registration under the Aliens Restriction Act—and 
therefore to deprive him of the protection of the Crown. The court 
held that internment had no such effect, but on the contrary, rather 
strengthened the license; consequently the plaintiff was entitled to 
bring an action to enforce a contract entered into between him and a 
British subject after the internment of the plaintiff.°° After ad- 
verting to the recent decision in the case of the Duchess of Suther- 
land** where it was held that an enemy alien resident in an allied or 
neutral country could sue in a British court the Court of Appeal 
said it followed, a fortiori, that such a person, if resident in England, 
and especially if interned, could equally maintain an action. ‘‘In a 
ease like the present,’’ the Court said, ‘‘ where the plaintiff is effectu- 
ally prevented from leaving this country, there is no reason of state or 
public policy why the principle just alluded to should not be given 
full effect. The case would be quite different if the plaintiff were to 
remove to enemy territory. He would then become an enemy in the 
full sense, no longer able for the duration of the war to enforce his 
civil rights, or sue, or proceed in the civil courts of the realm.’’*’ 

The argument advanced by the defendant that internment was 
equivalent to the revocation of the license to remain, which was im- 
plied by the requirement of registration, Mr. Justice Younger held 


341 K. B. 184 (1916), and Solicitors Journal and Weekly Reporter, 60:8. 

35 Compare the case of Nordman v. Rayner, 33 T. L. R. 87 (1916), which 
was also a case of “innocent” internment. 

36 31 L. T. R. 248. 

87 The case would also probably have been different if it had not been a 
ease of “innocent” internment, that is, if the plaintiff had been interned on 
account of some overt hostile act. Compare McNair, Alien Enemy Litigants, 34 


Law Quarterly Review, 135. 
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to be inadmissible. He then referred to the decision in the case of the 
Princess Thurn and Taxis v. Moffitt where it was said that the per- 
mission to remain really amounted to a command not to depart with- 
out special leave, from which it was clear more than ever that intern- 
ment was merely a further security that the command would be 
obeyed. In that case the plaintiff was not interned as a prisoner of 
war, though she was registered. If she was allowed to bring an action 
there was no reason for denying the privilege to an interned enemy 
alien. In short, internment did not alter the position of a registered 
alien. The danger of allowing an enemy alien to sue would, if any- 
thing, be less when he was interned than if left at large. 

It is true in a very real sense, said the court, that the plaintiff is a 
prisoner of war,** but it would indeed be strange if that cireumstance, 
without more, should have the extraordinary effect upon his rights 
attributed to it. It is common knowledge amongst us that the in- 
ternment of a civilian enemy does not necessarily connote any overt 
hostile attitude on his part.*® 

Effect of the Decision.—The decision in Schaffenius v. Goldberg 
marked a very important relaxation from the rigor of the old rule 
and was strongly approved by fair-minded persons in England.*® It 
was in accord with the most elementary notions of justice and 
humanity. So long as enemy subjects were allowed to remain in 
England it was necessary to allow them legal means of enforcing the 
payment of debts due them, to say nothing of other contracts. When 
they were interned in concentration camps and their property and 
business placed in the hands of custodians and controllers it would 
have been a gross hardship to deprive them of the legal remedy of 
obtaining the necessary means of subsistence. In consequence of the 
internment of practically the entire enemy alien population the 
effect of the decision was to open the English courts to the great mass 


88 The Divisional Court in the Case of Rex v. Liebmann had held that the 
internment of a civilian of enemy nationality made him a prisoner of war. 

89 Upon appeal the view and reasoning of the Divisional Court were affirmed 
by the Court of Appeals. 

40 See, e.g., the London Solicitors Journal and Weekly Reporter, Vol. 59, 
p. 761. See also the favorable comment by a French writer, in 43 Clunet, pp. 
435 ff. 
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of enemy subjects left in England. The rule thus laid down was 
followed by the courts in other similar cases.4‘ With a few excep- 
tions the only enemy aliens to whom the courts were closed were those 
residing in enemy territory.*? The Court of Appeal even held that 
a company registered in England, even if all its shareholders ex- 
cept one were enemy subjects resident in enemy territory, could main- 
tain an action in an English court, but this holding was overruled 
by the House of Lords.** 

Nevertheless, the right of action thus recognized was contested by 
high legal authority. It was asserted, for example, that the case of 
Wells vy. Williams, upon which the recent decisions were mainly based, 
was not strictly an analogous case. That case involved the right of a 
French subject who came into England during the war between Eng- 
land and France without a safe conduct. Yet he came with the per- 
mission of the King and with the promise of his protection, whereas 
in the recent cases the plaintiffs had not been invited to come and no 
express promise of protection had been made. If there was any such 
promise it existed only by the broadest implication. 

It was also pointed out that the decisions were not in accord with 
the later cases of Alciator v. Smith (1812) and of Alcinous v. Nigreu 
(1854) in both of which enemy aliens were denied the right to sue in 
British courts. At the outbreak of the wars of 1812 and 1854 there 

41 For example, in the case of Gow & Co. v. The Bank of Scotland. See the 
Law Times of October 2, 1915. Other cases are cited in Huberich, p. 209. In 
the case of Schaffenius v. Goldberg the contract in question was entered into 
ofter the outbreak of the war. In the case of Mayer v. Finksibler it was held 
that a contract entered into between two parties before the outbreak of the war, 
one of whom was subsequently interned as an enemy alien, was unaffected, and 
the latter’s right to sue for its enforcement remained. Picciotto, article cited, 
p. 169. 

42 Persons voluntarily residing in enemy territory were not allowed to bring 
actions in the English courts. See the case of Scotland vy. South African Terri- 
tories, Ltd., Law Times, 142:366 (1917). 

43 Continental Tyre & Rubber Co. v. Daimler. 1 K. B. 893 and 2 A. C. 307 
(1916). The High Court of Australia held, in the case of Welsbach Light Co. v. 
Commonwealth, 22 Com. L. R. 268 (1916), that domestic corporations con- 
trolled by enemy directors or shareholders were enemies and could not therefore 
sue; but in Amorduct Mfg. Co. v. Defries € Co., 31 T. L. R. 69 (1914), it was 
held that a company registered in England might sue, although nearly all of 
the shares were held by enemy aliens. 
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had been no invitation to enemy aliens to remain as there had been 
in 1696 upon the outbreak of the war with France. Nevertheless in 
the Alciator case the plaintiff had been under a régime of registration 
similar to that of the recent war. But the court held that the fact 
of registration was not to be regarded as a license.** 

Writ of Habeas Corpus Denied to Interned Enemy Aliens.—The 
question whether a writ of habeas corpus could issue to an interned 
German civilian was raised by the case of Rex v. Supt. of Vine Street 
Police Station ex parte Liebmann.*® The Crown contended that the 
applicant being a prisoner of war the writ could not issue. The 
court held, on the authority of ex parte Weber,** that he was an enemy 
alien, and having regard to the fact that spying had become the hall 
mark of German kultur, a person of German origin who had obtained 
a discharge from his German nationality but resident in the United 
Kingdom, who in the opinion of the executive is a person hostile 
thereto and is on that account interned may properly be described as 
a prisoner and not therefore entitled to the writ. 

Turning to the question as to whether the applicant was in the 
position of a prisoner of war, Mr. Justice Bailhache said: 


It is at first sight somewhat startling to be told that a civilian 
resident of this country, interned by the police on the instructions 
of the Home Secretary, can be accurately described as a prisoner 
of war. One generally understands by a prisoner of war a person 
eaptured during warlike operations by the naval or military forces 
of the Crown, or, perhaps, a civilian arrested as a spy. I think, 
however, that the courts are entitled to take judicial notice of cer- 
tain notorious facts which may be summarized thus: There are a 
large number of German subjects in this country. This war is not 


44 Compare an editorial in the Law Magazine and Review, for July, 1915, pp. 
215 ff., where the recent decisions that an enemy alien who has not been ex- 
pelled but is subject to internment or registration is in England by license and 
therefore entitled to the privilege of suing, is severely criticised. See also 
Baty & Morgan, War; Its Conduct and Legal Results, pp. 254, 269. 

451 K. B. 268 (1916). 

461 K. B. 280 (1916). In this case an application for a writ of habeas corpus 
by a German residing in England who claimed that he had lost his German 
nationality by long absence and who was not therefore an enemy alien, was 
denied on the ground that he had not produced sufficient proof of his loss of 
nationality. This decision was affirmed by the Court of Appeal and later by 
the House of Lords, 1 A. C. 421 (1916). 
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being carried on by naval and military forces only. Reports, rumors, 
intrigues, play a large part. Methods of communication with the 
enemy have been entirely altered and largely used. I need only 
to refer to wireless telegraphy, signalling by lights, and the employ- 
ment, on a seale hitherto unknown, of carrier pigeons. Spying has 
become the hall mark of German kultur. In these circumstances a 
German civilian in this country may be a danger in promoting unrest, 
suspicion, reports of victory, in communicating intelligence, in assist- 
ing the movement of submarines and Zeppelins, a far greater danger, 
indeed, than a German soldier or sailor. 

In a contest with people who consider that the acceptance of 
hospitality connotes no obligation and that no blow ean be foul, it 
would, I think, be idle to expect the executive to wait for proof of 
an overt act or for evidence of an evil intent. In my opinion this 
court is entitled to take judicial cognizance of these matters, and 
in a question so greatly involving the security of the realm to say 
that where the Crown in the exercise of its undoubted right and duty 
to guard the safety of all represents to this court that it has become 
necessary to restrajn the liberty of an alien enemy within the kingdom, 
and accordingly within the terms of the notice served in this ease, 
to intern such alien enemy as a prisoner of war, he must be regarded 
for the purpose of a writ of habeas corpus as a prisoner of war. 


Inasmuch as practically the entire enemy alien population was 
interned the effect of this decision was to deprive all enemy aliens 
with a few exceptions of the benefit of the writ. 

Right of a Firm Domiciled in Germany to Sue Denied.—In the 
ease of Re Mehelin Hemcoth, Limited, a firm composed of three 
partners, all Germans resident and domiciled in Germany and having 
its principal place of business in Germany, but having a branch house 
in Manchester, the question was raised as to the right of an enemy 
company to bring an action in a British court to recover for goods 
sold and delivered to British subjects. The plaintiffs pleaded that 
since their Manchester business was a branch house they were entitled, 
under the proclamation of September 9, 1914, to bring the action 
even though they were enemy subjects. Without deciding whether a 
license issued to an enemy branch house to trade included the right 
to sue, the court held that there was nothing in the proclamation 
which enabled the plaintiffs to recover, where otherwise as alien 
enemies they could not do so. The proclamation, it was said, did not 
enable an alien enemy to sue in respect of obligations incurred be- 
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fore the war and they were not suing in respect of any transactions 
authorized by the proclamation.** 

Right of Enemy Aliens to Defend Actions Against Them.—Re- 
garding the right of an enemy subject to appear and defend an 
action brought against him by a British subject, there appears to 
have been little or no judicial authority before the recent war.*® The 
right of an enemy to defend an action had, however, been affirmed by 
the United States Supreme Court in the McVeigh case.*® The ques- 
tion was first raised and disposed of during the recent war in the 
ease of Robinson & Company v. Continental Insurance Company of 
Mannheim, decided in 1915.°° The pleadings in the suit had been con- 
eluded before the outbreak of the war and after the beginning of 
hostilities it was contended on behalf of the defendants that under the 
common law all actions between British subjects and enemy aliens 
were suspended by the outbreak of war and that consequently an 
enemy alien could not be heard as a defendant. Mr. Justice Bail- 
hache affirmed, however, that this contention was at variance with 
the decision of Lord Erskine in ex parte Boussmaker ** where it was 
held that an enemy alien could appear in bankruptcy proceedings to 
protect his right to a dividend. There was abundant authority, he 
said, for the view that an enemy alien could not appear as a plain- 


tiff if objection was made by the defendant, but it did not follow that 
the converse was true. There were good reasons, he went on to say, 


47 Law Times, May 8, 1915, p. 25. 

48 Schuster, Effect of War and Moratorium on Commercial Transactions, p. 
13. In actions against enemy aliens by British subjects for the enforcement 
of contracts the defense of alienage on the part of the defendant has long been 
regarded with disfavor by the English courts even when the suit involved inter- 
course with the enemy. Lord Kenyon pronounced it an “odious plea” and de- 
clared that whoever sets it up must produce the clearest evidence that the de- 
fendant is by nationality or domicile an enemy. A case involving this question 
during the recent war was that of Schmitz v. van der Veen (K. B. Div. 112, 
T. L. R. 99, 1915), where the court overruled the plea of the defendant that 
being an enemy alien he could not be made the object of a suit at the instance 
of a British subject. The plaintiff, it was held, was entitled to recover on a 
contract made before the war, and there was no common law rule which sus- 
pended such contracts. So in the case of Halsey v. Lowenfeld, the King’s Bench 
Division held in 1916 that an action might be maintained against an enemy 
subject for arrears of rent accruing after the outbreak of war. 1 K. B. 143 (1916). 

4911 Wall. 259. 501 K. B, 155 (1915). 5113 Ves. 71 (1806). 
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why an enemy alien might be denied the right to appear as a plaintiff 
to enforce rights which but for the war he would be entitled to enforce 
for his own advantage and to the detriment of English subjects, but 
‘*to hold that a [British] subject’s right of suit is suspended against 
an enemy alien would defeat the object and reason of the suspending 
rule; in short, the effect would be to convert that which during war 
is a disability, imposed upon an enemy alien because of his hostile 
character, into a relief from the discharge of his liabilities to British 
subjects. To allow an action against an enemy alien and to refuse 
to allow him to appear and defend himself would be opposed to the 
fundamental principles of justice.* 


Justice Bailhache said: 

Prima facie there seems no possible reason why our law should 
decree an immunity during hostilities to the alien enemy against the 
payment of just debts or demands due to British or neutral subjects. 
The rule of law suspending the alien enemy’s right of action is based 
upon public policy, but no considerations of publie policy are ap- 
parent which would justify preventing the enforcement by a British 
or neutral subject of a right against the enemy. 

Once the conclusion is reached that the alien enemy can be sued, 
it follows that he can appear and be heard in his defense and may 
take all such steps as may be deemed necessary for the proper pre- 
sentment of his defense. If he is brought at the suit of a party 
before a court of justice he must have the right of submitting his 
answer to the court. To deny him that right would be to deny him 
justice and would be quite contrary to the basie principles guiding 
the King’s courts in the administration of justice. 


Turning then to the question as to whether an enemy alien who 
in a lower court may appeal to a higher tribunal, Mr. Justice Bail- 


hache said: 

Equally it seems to result that, when sued, if judgment proceed 
against him, the appellate courts are as much open to him as to any 
other defendant. It is true that he is the person who may be said 
in one sense to initiate the proceedings in the appellate court by 

52 There is no rule of common law, said the London Solicitors Journal and 
Weekly Reporter (October 23, 1914, p. 7), which suspends an action in which 
an alien is a defendant and no rule of common law which prohibits him from 
appearing and conducting his defense. “Whatever may be the extent of the 
disability of an alien enemy to sue in the courts of a hostile country,” said the 
London Times of October 17, 1914, “it is clear that he is liable to be sued, and 
this carries with it the right to use all means and appliances of defense.” 
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giving the notice of appeal, which is the first necessary step to 
bring the ease before the court, but he is entitled to have his case 
decided according to law, and if the judge in one of the King’s 
courts has erroneously adjudicated upon it, he is entitled to have 
recourse to another and an appellate court to have the error rectified. 
Once he is cited to appear he is entitled to the same opportunities 
of challenging the correctness of the decision of the judge of first 
instance or other tribunal as any other defendant.** 


The right of an alien enemy to appear as a defendant was affirmed 
by the court of appeal in the case of Porter v. Freudenberg.** This 
was a case in which a British subject brought an action against a 
German subject to recover rent due on a lease made in 1903. The 
defendant resided in Berlin but had a branch house in London. ‘‘To 
allow an alien enemy to sue or proceed during war in the civil courts 
of the King,’’ said the court, ‘‘would be, as we have seen, to give to 
the enemy the advantage of enforcing his rights by the assistance of 
the King with whom he is at war. But to allow the alien enemy to be 
sued or proceeded against during the war is to permit subjects of the 
King or alien friends to enforce their rights with the assistance of the 


99 55 


King against the enemy. 

53 Compare also the case of Ingle v. Mannheim Ins. Co., 1 K. B. 227 (1915), 
and the comment in the Solicitors Journal and Weekly Reporter, November 7, 
1914. ‘In this case the King’s Bench Division held that the Trading with the 
Enemy proclamation of October 8, 1914, did not prevent a British subject from 
receiving money from or suing an enemy alien where the right to be paid or to 
sue had accrued before the defendant had acquired the status of an enemy alien. 

54 Times Law Rep., Vol. 112, p. 313; 1 K. B. 857 (1915) and Solicitors 
Journal and Weekly Reporter, January 23, 1915, p. 216. 

55 Schuster (Effect of War and Moratorium on Commercial Transactions, 
p. 3) calls attention to one possible practical difficulty which enemy defendants 
had to face in England, namely the difficulty of obtaining the services of 
solicitors owing to the fact that there was some doubt as to whether an English 
solicitor might lawfully defend the case of an enemy alien. The suggestion was 
made during the prize court hearing in the case of the Méwe that perhaps 
solicitors were debarred by the Trading with the Enemy Act from defending 
enemy aliens. Clause 5 of the Act of 1914 forbade British subjects from enter- 
ing into any commercial, financial or other contracts or obligations with an 
enemy alien. But the Solicitors Journal and Weekly Reporter of November 7, 
1914 (p. 35), expressed the view that the prohibition in question was not in- 
tended to apply to professional relationships and therefore the hiring of solicitors 
was no more illegal than the employment of a physician. “We have by this 
time,” said the editor, “advanced too far to say that an alien enemy is entirely 
without rights unless that is laid down absolutely, unless, that is, we relapse 
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The rule laid down in the above-mentioned cases that an enemy 
alien who was sued by a British subject was entitled to appear and 
defend the action was, however, the subject of criticism by high Eng- 
lish authority, on the ground that it was inconsistent with the old 
doctrine of the suspension and cancellation of contracts, as well as 
contrary to the reason on which non-intercourse with the enemy is 
forbidden.** But it appears to be based on good sense and is in 
harmony with elementary notions of justice.*’ 
into the ex lege doctrine. Aliens must be entitled to legal assistance and we 
incline to think that the legal profession would fail of its boasted traditions 
if it refused assistance.” In fact, the difficulty appears not to have been serious, 
for members of the English bar freely gave advice to enemy aliens. 

A more serious practical difficulty in suing an enemy was the problem of 


The English courts met the difficulty to some extent 
Holland 


serving process on him. 
by allowing substituted service of notices on agents in England or 
where there was reason to believe that knowledge of the proceedings would be 
transmitted to the principal. Lord Justice Scrutton in 34 Law Quarterly 
Review, 124, 

56 For example, by Baty and Morgan, War: Its Conduct and Legal Results, 
p. 288. These authors as well as others contend that the authority of the 


U. S. Supreme Court in the McVeigh case is not applicable in an international 
war. Moreover, they add, the opinion of the court in that case, so far as it 
related to the right of an enemy alien to be sued, was obiter dicta, since the 
defendant was not in fact an enemy alien, the parties being enemies only in a 
technical sense. Both were in fact citizens of the United States and could not 
be “kept out of the courts of the United States.” The London Solicitors 
Journal and Weekly Reporter of January 23, 1915 (p. 212), criticised the 
decision in Robinson v. Continental Insurance Co. of Mannheim as being “a 
singular mixture of ancient law and modern ideas” because it held that an 
enemy alien cannot sue unless he is resident in England and registered or in- 
terned or unless he turns himself into an English company, although he may 
be sued and subject to an exception, may take an appeal to a higher court. 
Mr. E. G. Roscoe in a letter of October 27, 1914, to the editor of the Solicitors 
Journal (59:23) ventured the opinion that the ruling in this case was incon- 
sistent with the opinion of Sir William Scott in the case of the Hoop. “I do 
not say,” Mr. Roscoe adds, “that the principles laid down by Mr. Justice Bailhache 
are not eminently desirable, but are they actually in accordance with the 
principles of English law as hitherto laid down?” To this communication 
the editor replied that Sir William Scott was dealing with the right of an 
enemy alien to sue as a plaintiff and not as a defendant, and therefore his 
remarks regarding the incapacity to sue could not be interpreted as denying the 
right of defense (Jbid., October 31, 1914, p. 20). 

57 Compare the Views of Picciotto, article cited, p. 173, and of Lord Justice 
Scrutton, The War and the Law, 34 Law Quarterly Review, 123. 
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Practice of the Prize Court in Respect to Enemy Claimants.— 
The question as to the right of a non-resident enemy subject to appear 
as a claimant in prize proceedings and to defend his claim was passed 
upon by the President of the British prize court in the case of the 
Méwe decided on November 9, 1914.5% Sir Samuel Evans held that 
although no legal right to appear and defend existed, he would, in the 
exercise of the power which belonged to the court to adopt rules of 
practice, allow enemy claimants to appear and defend any right 
claimed under the Hague Convention respecting the treatment of 
enemy merchant vessels found in port at the outbreak of the war. 
Counsel for the claimants argued that they were not plaintiffs claim- 
ing the restitution of the ship, but defendants seeking to avoid con- 
demnation and they cited numerous authorities, English and Ameri- 
ean, in support of the right of an enemy subject to appear in court 
as a defendant.*® 

Sir Samuel Evans reviewed at length the practice and juris- 
prudence during the Crimean, Spanish-American and Russo-Jap- 
anese wars, in all of which enemy claimants were allowed to appear in 
prize proceedings but only because there were special circumstances 
which pro hac vice suspended their enemy character for the purpose 
of suing.®® In the present case, however, there was no coming pro hac 

58 Trehern, British and Colonial Prize Cases, Vol. I, pp. 60 ff. The question 
had already been raised in the cases of the Chili and the Marie Glaeser, but a 
ruling on the merits of the question was not necessary to the judgment. 

59 Among others, the English cases of Janson v. Dreifontein Consolidated 


Mines Company (1902), Robinson v. Continental Insurance Company of Mann- 
heim (1914), and the American case of McVeigh v. the United States, 11 
Wall. 259. 

In the argument in the Méwe case, both counsel for the claimant and the 
Attorney General argued in favor of the right of an enemy alien claimant to 
appear and defend his claim. The Attorney General even went to the length 
of suggesting that in case the existing law did not allow such a right, the 
Government would be prepared to issue an order in council expressly author- 
izing it. 

60 Among the American cases cited in which enemy persons were allowed to ap- 
pear in prize courts and assert their claims were the Pedro, 157 U. S. 354 (1899), 
the Guido, 175 U. S. 382 (1899), the Buena Ventura, 175 U. S. 384 (1899), 
the Panama, 176 U. 8. 535 (1900), and the Paquette Habana, 175 U. 8S. 677 
(1900). Among the Japanese cases were the Tetartos, 1909, Hurst & Bray, 
Russian and Japanese prize cases (Vol. I, p. 166), the Ekaterinoslav, 1905 
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vice within the King’s peace, no suspension of the hostile character 
and he was satisfied that neither Lord Stowell nor Dr. Lushington 
would have allowed an enemy owner to appear to assert a claim in a 
ease similar to this. 

Nevertheless, permission to an enemy to sue was not a matter of 
international law but of court practice and he thought the prize court 
had the inherent power to regulate its own practice unless prohibited 
by law. Lord Stowell did so from time to time and his right was not 
questioned. 

‘*A merchant,’’ said Sir Samuel, ‘‘who is a citizen of an enemy 
country would not unnaturally expect that when the state to which 
he belongs, and other states with which it may unhappily be at war, 
have bound themselves by formal and solemn conventions dealing 
with a state of war, like those formulated at the Hague in 1907, he 
should have the benefit of the provisions of such international com- 
pacts. He might also naturally expect that he would be heard, in 
eases where his property or interests were affected, as to the effect and 
results of such compacts upon his individual position.’’ 

In view of these considerations and in order ‘‘to induce and justify 
a conviction of fairness, as well as to promote just and right deci- 
sions,’’ Sir Samuel announced that he would direct that whenever an 
enemy subject conceived that he was entitled to any protection, 
privilege or relief under any of the Hague Conventions of 1907 he 
would be allowed to appear as a claimant and argue his claim before 
the court.®* 





(ibid., II, 1), the Mukden, 1905 (II, 12), the Rossia, 1905 (II, 39), the Argun, 
1905 (II, 46), the Manchuria (I1, 52), the Lesnik (II, 92), the Kobik (II, 95), 
the Thalia (II, 116), and the Oriel (II, 534). 

61 The British prize court in Egypt adopted the same rule in the ease of 
the Gutenfels (Trehern’s Cases I, 102). Judge Cator in his opinion declared 
the old rule to be a “barbarous one which runs counter to all sense of natural 
justice and it seems strange that it should be found embodied in the practice of 
any English prize court. If it is right that we should insist upon hearing a 
man in his own defense in those courts where the parties of one nation, and 
the judge may be expected to be quite indifferent as to which suitor should 
succeed, it seems to me to be still more important that the enemy party should 
be heard in a prize court when the crown claims condemnation of his ship and 
the judge’s sympathies must be supposed to be in favor of his own country. 
It is much to be regretted that this question did not occupy the attention of 
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It will be seen that the doctrine here laid down by the British 
prize courts is theoretically in accord with the old rule, for it denies 
the legal right of an enemy subject to appear as a claimant and de- 
fend his claim to property in the custody of the prize court. The 
concession here granted was in fact limited to those only who claimed 
rights under the Hague Conventions, and even it was accorded as an 
act of grace on the part of the court and might be withdrawn at any 
time in the discretion of the judge. The decision therefore did not 
go to the length to which the King’s Bench division and the Court 
of Appeal went in the cases referred to above. It is submitted that 
the prize court might have gone further, overruled the ancient doc- 
trine and laid down the broad principle that enemy subjects have a 
right to be heard not only when they assert claims under the Hague 
Convention but also for any other reason.* 

Legislation and Practice in the United States.—Section 7, para- 
graph b, of the Trading with the Enemy Act of October 6, 1917, de- 
clared that nothing in the said Act should be deemed to authorize 
the prosecution of any suit or action at law or in equity in any court 
‘‘within the United States’’ by an enemy or an ally of an enemy prior 
to the end of the war, provided that such person if licensed to do 
business under the act might prosecute any suit arising solely out of 
such business transacted in the United States and any enemy or ally 
of an enemy might defend by counsel any suit or action brought 
against him. Receipt of notice from the President to the effect that 
he had reasonable ground to believe that any person was an enemy or 
an ally of an enemy should be prima facia defense to any one re- 


the Hague Conference. I have little doubt what the opinion of the Conference 
would have been, and feel sure that most of the delegates would have been 
surprised that in a British Prize Court the owner of captured property has no 
right to present his case against the Crown if he be an alien enemy.” 

Speaking of the old practice Judge Cator said: “The fact is, the rule is a 
bad rule, much more to be honored in the breach than in the observance; and 
if we must acknowledge ourselves to be so far fettered by the dead hand of 
outworn precedent as to recognize its continued existence, I am, at any rate, 
determined to permit all such breaches of it as my sense of equity and fair 
dealing towards the enemy may demand.” 

62 It is refreshing to find the London Solicitors Journal and Weekly Reporter 
advocating this view. See the issue of November 14, 1914. 
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ceiving the same, in any suit or action brought by such person and 
based on failure to complete or perform since the beginning any con- 
tract or other obligation. By section 10, paragraph g, enemy subjects 
were empowered to bring and prosecute suits in equity against any 
person other than licensees to enjoin infringements of patents, trade 
marks, prints, labels and copyrights in the United States, owned or 
controlled by such persons, provided that no final judgment or decree 
might be entered in their favor except after thirty days notice to the 
alien property custodian. The full import of Section 7, paragraph b, 
is not quite clear. It conferred upon enemy subjects who had licenses 
to do business in the United States the right to sue in respect to issues 
arising out of such business but it conferred no such right upon other 
enemy persons, although it did not expressly prohibit them from 
suing. Nevertheless, as they are prohibited by a common law rule 
from bringing actions, express authority to do so would probably be 
necessary. The section referred to speaks of ‘‘any court within the 
United States,’’ but it may be doubted whether Congress may pro- 
hibit an enemy alien from suing in a state court. ‘Two points, how- 
ever, are clear, namely, that enemy subjects might defend actions 
brought against them but that they could not bring actions in respect 
to unperformed contracts against any one in the United States. Sev- 
eral cases involving the right of Germans to sue in the state courts 
arose in 1917. In the case of Posselt v. D’Espard® a court of Chan- 
cery in New Jersey declined to stay a suit brought by a person errone- 
ously assumed to be a German subject, resident in the United States, 
and the manager of a corporation, a majority of the stock of which 
was owned by a German corporation for the preservation of the 
rights of the complainants as stockholders in a New Jersey Corpora- 


tion.** 


63 100 Atlantic Reporter, 893 (1917). 

64 The court said, inter alia, “The solution of the problem now before me, 
I think, is found in the President’s message to Congress, which in view of the 
nature of its reception by Congress and the action of Congress under it has 
become the voice of the country; and the President’s proclamation declaring a 
state of war and defining rights of residents, an official act under authority of 
Congress. German residents who comply with needful regulations and who 
properly conduct themselves are assured that they will be undisturbed in the 
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The New York Supreme Court declined to follow the decision of 
the English House of Lords in the Continental Tyre & Rubber case 
and held that a New Jersey corporation, a large majority of the 
shares of which were owned by a Gernian corporation and a German 
subject resident in Germany, was an entity separate and distinct from 
its stockholders and was therefore entitled to maintain an action. 
After reviewing the American cases at length the court reached the 
conclusion that the decisions were practically unanimous in regarding 
a corporation as a thing apart from its corporators and that the rule 
laid down by the House of Lords was not in accord with American 
precedents. Therefore, a corporation, created under the laws of any 
one of the States could not be deprived of access to the courts for the 
protection of its legal rights, notwithstanding the fact that a large 
majority of the individual stockholders were enemy subjects resident 
in enemy territory.® 

In a suit brought by German subjects resident in Germany to re- 
cover money due them by an American firm, before the declaration of 
war, however, a United States District Court directed the proceedings 
to be suspended rather than dismissed, until the restoration of peace.* 

A motion to dismiss a complaint filed by a resident enemy or to 
stay proceedings was denied by the Supreme Court of New York. 
There was nothing in the Trading with the Enemy <Aet, said the 
Court, which was applicable to the case and there was no evidence 
that it was the intention of Congress or the President to deny to the 
plaintiff the exercise of the same civil rights enjoyed by neutral 
aliens. The Court added: 

With only a few exceptions the nations of all the earth both 


advocate and practice many ameliorations of the acerbities of war. 
In that endeavor this nation is not backward. No limitation is 


peaceful pursuit of their lives and occupations and be accorded the considera- 
tion due all peaceful and law-abiding persons, except so far as restrictions may 
be necessary for their own protection and for the safety of the United States. 
To shut the door of the court in the face of an alien enemy resident here would 
be a distinct violation of not only the spirit but the letter of this proclamation.” 

65 Fritz Schultz, Jr., v. Raimes & Co. (1917) 166 N. Y. supp. 567. The 
leading Federal case upon which the court relied was Bank of U. 8. v. Deveaua, 


5 Cranch U. S. 61. 
66 Plettenberg, Holthaus € Company, v. Kalmon & Company, 241 Fed. Rep. 605. 
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placed upon the freedom of resident subjects of a foreign State 
with which we are at war, unless that limitation is deemed necessary 
to withhold from that enemy the aid or comfort which may advance 
his cause. Mere technical or arbitrary rules are neither enacted, nor, 
when found in ancient usage, enforced. How could our own plans 
be served or those of Germany defeated or impaired by closing 
against the plaintiff the doors of our courts? While I should be 
inclined to hold that the plaintiff is entitled to maintain her action 
on the ground that within the purview of the Trading with the 
Enemy Act she is not an alien enemy engaged in trade subject to 
suspension by the Federal Government, I prefer to deny the motion 
on the broad ground that the resident subjects of an enemy nation 
are entitled to invoke the process of our courts so long as they are 
guilty of no act inconsistent with the temporary allegiance which 
they hold for this Government. 


There is a large amount of American case law relative to the right 
of enemy aliens to sue and this may be briefly summarized as fol- 
lows:®* An enemy subject cannot bring an action in an American 
court during the continuance of war nor prosecute one instituted be- 
fore its commencement, but this disability applies only to a non-resi- 
dent enemy and not to those who are permitted to enter or remain in 
the United States during the war. ‘‘A lawful residence implies pro- 
tection and a capacity to sue and be sued.’”®* Some state courts have 
held that where an action has been commenced before the outbreak 
of war the proceedings are only suspended, whereas a suit commenced 
after the outbreak of war will be dismissed; others have held that 
where the plaintiffs become enemy aliens subsequent to the institu- 
tion of the suit the action should be dismissed without prejudice. 
The American courts have uniformly held that enemy aliens may be 
made defendants at the instance of American citizens who are seek- 

67 Arndt-Ober v. Metropolitan Opera Co., 58 N. Y. Law Jour. 1347 (1918). 
See also the case of Speidel v. N. Barstow Co., 243 N. Y., 621 (1917). 

68 This summary is made mainly from an article entitled “Alien Enemies 
as Litigants,” published in Case and Comment for June, 1917, pp. 93 ff. This 
article appears to contain an exhaustive examination of the cases decided by 
the American courts. See also Borchard, Right of Alien Enemies to Sue, Yale 
Law Journal, 27:105; Huberich, On Trading with the Enemy, pp. 188 ff., and 
194 ff., and Mitchell, in the Maine Law Review, November, 1917. 

69 Clarke v. Morey, 10 Johns, 69 (1813); and Norddeutsche Ins. Co. v. 
Dudley, N. Y. Law Jowur., January 11, 1918. 
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ing to protect their property and enforce their rights but where an 
enemy alien is sued he is entitled to appear by attorney and be heard 
in his defense.”° But a non-resident enemy alien cannot prosecute a 


counter claim.” 


FRENCH LAW AND PRACTICE, 


Early Opinion and Practice.—As to the right of enemy subjects to 
sue either as plaintiffs or defendants in the courts of France there 
appears to have been little judicial authority or positive legislation 
prior to the recent war. There was, however, a decision of the parle- 
ment of Douai in 1704 to the effect that a subject of an enemy power 
could not sue a subject of the King of France, when the latter had by 
decrees prohibited all relations between his subjects and those of the 
enemy country. There also appears to have been an ‘‘act of govern- 
ment’’ in 1803 and a decision of the Court of Cassation in 1806 affirm- 
ing this principle.”* 

French Legislation of 1914 and 1915.—During the recent war no 
legislation expressly denying the right to sue was enacted by the 
French parliament or proclaimed by decree of the government, but 
those who adopt the view that the right to sue does not exist, either 
rely upon the legislation and jurisprudence of the first Empire, re- 
ferred to above, which they say has never been repealed, or upon 
the terms of the decree of September 27, 1914, prohibiting commercial 
relations with the enemy and the act of parliament of April 4, 1915, 
which prescribes penalties for violation of the decree. Article 2 of 
the deeree referred to declared null and void as being contrary to 
publie policy (l’ordre public), every act or contract performed or 
entered into either in French territory or in a French protectorate, 

70 As was pointed out above this rule was adopted by the United States 
Supreme Court in the case of McVeigh v. the United States, 11 Wall. 259 
(1870), and it has been followed by the State courts in many cases. See the 
cases cited in an article in 3 Va. Law Register, 1917, p. 102, n. 45. 


71 This was also the decision of the King’s Bench Division in the case of 
Robinson v. Continental Ins. Co., 31 Times Law Reports 20 (1915) referred to 


above. 
72, On the French practice and doctrine, see two valuable articles by Pro- 


fessor Jules Valéry, of Montpellier, in the Rev. Gén. de Droit Int. Pub., 1916, 
pp. 379 ff. and in Clunet’s Journal de Droit Int. Privé, 1915, pp. 1009 ff. 
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with subjects of the German or Austro-Hungarian Empires or with 
persons residing therein. Article 3 prohibited and declared to be 
null as contrary to public policy, the execution for the benefit of the 
subjects of the said empires or persons residing therein, of pecuniary 
or other obligations resulting from every act or contract done or en- 
tered into in French territory by every person prior to August 4, in 
the case of German subjects and prior to August 13 in case of Austro- 
Hungarian subjects. By a decree of November 7, 1915, the terms of 
the decree of September 27 were extended to apply to relations with 
the subjects of Bulgaria and persons residing therein. 

Denial of the Right to Sue-——The above-mentioned prohibition in 
respect to contracts with enemy subjects, it was argued by the ad- 
versaries of the right to sue, applied not only to relations of a pecuni- 
ary or commercial character but also to civil contracts and relations 
such as are necessarily implied in judicial proceedings between 
Frenchmen and enemy subjects. It followed therefore that enemy 
subjects were prohibited from instituting or prosecuting actions in 
the courts of France. This was the view adopted by a number of 
French jurists’* and by the French courts in several cases™* one of 
the most reactionary decisions in which the right to sue was denied 


73 For example by Professor Valéry in the articles cited above; by M. 
Reulos, Manuel des Séquestres, p. 12, n. 1, and p. 214; by M. Courtois, in 
Clunet’s Journal, T. 42, p. 509; by M. Troimaux, Séquestres et Séquestrés, pp. 
163 ff., and by M. Théry in Clunet, T. 44, pp. 480 ff. Professor Valéry affirms 
that the judicial disability of enemy aliens was a rule of the Roman law and is 
equally the established doctrine of French public law. Rousseau’s theory that 
war is a contest merely between armed forces, may, he says, have been true 
before 1914, but the refusal of the Germans to act in harmony with it destroyed 
whatever force it had acquired. He quotes Portalis and Leuder (Holtzendorff’s 
Handbuch, IV, p. 358) in support of the view which he maintains. Valéry, 
however, appears to have admitted that an enemy subject might defend an 
action against him. 

74 Among the French courts which refused to admit enemy aliens to sue 
were the tribunal of Marseilles (June 22, 1915); the tribunal of Commerce 
of Marseilles (January 5, 1917); of Phillippeville (April 15, 1915) and the 
tribunal of the Seine (référé) May 18, 1916. Nevertheless sequestrators of 
enemy property could sue for the purpose of protecting the property in their 
custody. Actions by French creditors for the recovery of debts against seques- 
trated property could also be brought against the sequestrator, in which case 
the latter could defend the action. 
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was that of May 18, 1916, by President Monier of the Tribunal of the 
Seine (référé)** who interpreted the prohibition in the decree of 
September 27 in respect to actes and contrats with enemy subjects to 
embrace ‘‘judicial’’ acts such as are involved in retaining counsel 
and bringing actions in the courts. 

Adverting to the contention that under Article 23(h) of the 
fourth Hague Convention of 1907 enemy subjects are entitled to sue 
in the courts of France, M. Monier asserted that ‘‘an international 
convention cannot prevail against a subsequently enacted municipal 
law which modifies its provisions and respect for which is rigorously 
imposed on every inhabitant of French territory,’’ * the ‘‘speculative 
theories of the law of nations’’ to the contrary notwithstanding. 
Furthermore, the above-mentioned provision of the Hague Conven- 
tion was not binding on France because it had been violated by the 
German decree of August 7, 1914, which excluded French subjects 
from suing in the courts of Germany.”* Not only this, but M. Monier 
added, the Germans had ‘‘cynically and deliberately violated all the 
rules imposed on belligerents by the various conventions of the 
Hague’’; consequently the subjects of Germany were not entitled to 
the benefit of the law of nations in general and of the Hague Con- 
ventions in particular.”* Every reason and consideration of law and 
fact, he concluded, was opposed to opening the courts to Germans; 
such liberty was in flagrant contradiction with the tendencies of 
opinion; it would lead in practice to serious inconveniences, possible 
eollusions and fraud and even irreparable injury to the country. 


75 The case of Wilmoth, Sequestrator v. Daude, Text in Phily, Jurisprudence 
Speciale et Législation de la Guerre, Pt. III, pp. 225 ff., also in Clunet, T. 43, 
pp. 1303 ff.; see also the case of Wilmoth, Sequestrator, v. Société Gén. Immo- 
biliére, December 21, 1915. Text in Reulos, pp. 355 ff. 

76 Professor Barthélemy (43 Clunet, 1484) remarks that this doctrine 
is “caleulated to move the hearts of international publicists.” M. Barthélemy 
properly adds that international conventions which have been ratified by France 
are binding upon all French judges. 

77 But as M. Barthélemy remarks the German prohibition applied only to 
French citizens domiciled outside the Empire and not at all to those resident 
therein. See also 42 Clunet, 567, and 43 Clunet, p. 1131, on this point. 

78Compare on this point the more liberal views of Judge Cator, of the 
British prize court at Alexandria in the case of the Gutenfels, quoted above. 
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That enemy aliens had no persona standi in judicio was also the 
view of the council of the Order of Advocates of the Court of Paris *® 
and of the Chamber of Solicitors (Avoués) of the tribunal of the 


Seine.*° 

79 Resolution adopted November 30, 1915, Text in 43 Clunet, pp. 12 ff. 

80 Reulos, p. 215. One of the arguments advanced in support of the view 
that enemy aliens have no capacity to bring actions in the courts was that the 
employment of an attorney would involve the entering into contractual rela- 
tions between the attorney and the enemy client, which was in effect forbidden 
by the decree of September 27. Compare Courtois and Valéry in 42 Clunet, pp. 
511 and 1009. The resolution of the Council of the Order of Advocates referred 
to above declared that inasmuch as Germany had prohibited “all relations” with 
enemy subjects, it was the duty of the French bar to set an example of 
patriotism by refusing to take the cases of German suitors. No advocate of 
the Court of Paris, it was said, could advise or defend a subject of an enemy 
power, unless he had been authorized by the batonnier to do so, and this was 
the view of the tribunals of the Seine and of Marséilles in the cases referred to 
above. The contention that taking the case of an enemy client was a “contract” 
forbidden by the decree of September 27, was, however, vigorously attacked by 
Prof. Barthélemy (L’Accés des Sujets Ennemis aux Tribunaux Francais, 43 
Clunet, p. 1487) and by M. Clunet (Concours professionnelle des advocats aux 
Sujets Ennemis et le Barreau de Paris, 43 Clunet, pp. 14-18). Such an interpreta- 
tion, says Barthélemy, is “purely literary, pharisaic, judaic, contrary to the 
intention of the legislature and in effect leads to the infliction of a sort of civil 
death upon enemy subjects by depriving them of their judicial personality.” 
M. Clunet adds that enemy subjects have a right under international law and 
the municipal law of France to retain the services of members of the bar. 
He cites a number of cases in which the courts had upheld the right of enemy 
subjects to employ counsel and the right was affirmed by the fourth chamber 
of the Court of Appeal of Paris on April 20, 1916. The Court of Cassation 
(November 19, 1914) appears also to have admitted the right. President 
Monier of the tribunal of the Seine in the case referred to above, however, took 
occasion to say that “it was to the honor of the Paris solicitors that no one 
had claimed the right to defend a German” (43 Clunet, 1308). This tribunal, 
as well as those of Marseilles (44 Clunet, 241) and Besancon (ibid., p. 248), 
held that the decree of September 27 prohibited all juridical as well as com- 
mercial relations with enemy subjects and that the latter could not therefore 
retain an attorney. A German writer, Dr. Haber, in the Juristische Wochenschrift 
of April 15, 1916 (Fr. trans. in 44 Clunet, 448 ff.) contrasting the German 
and French practice, remarks that if the decree of September 27 prohibited a 
German from hiring a French lawyer, it prohibited him from buying food or 
clothes from a Frenchman. M. Valéry (42 Clunet, 1009 ff.) suggested that one 
way out of the difficulty would be to allow enemy subjects to choose a curator 
ad hoc to represent them before the courts. The matter not having been deter- 
mined by legislation it was left to the courts to deal with the question whenever 
it arose, each according to its own individual opinion. 
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The Right to Sue Defended by High French Authority.—The de- 
cision of the tribunal of the Seine and the doctrine of Valéry, 
Courtois, and others, that enemy subjects have no standing in the 
courts was vigorously attacked by a number of French jurists, among 
whom were Renault, Weiss, Clunet and Barthélemy. Professor Bar- 
thélemy in an able discussion of the question®™ asserts that the old 
doctrine enunciated by the Parlement of Douai in 1704 is not in 
accord with modern French law or practice. Modern French law, on 
the contrary, he says, is in favor of the right of enemy subjects to sue 
in the courts of France and in fact this right was recognized through- 
out the nineteenth century.* 

The modern theory, he argues, is that war is a contest between 
the armed forces of states and not a struggle between peoples. Non- 
combatant subjects of the contesting powers are not at war with one 
another and, he adds, it is the duty of the French courts ‘‘to pre- 
serve in the midst of the present storm the small flame which still 
burns at the end of the taper of international law.’’** No argument, 
he says, can be drawn today from the principle of the civil code, 
which was hostile to the rights of foreigners; its doctrine is out of 
date, the principle of modern law being that enemy subjects must 
be treated as ordinary aliens are treated, subject to the precautions 
necessary to protect the state against injury. The state may prohibit 
its own nationals from entering into new juridical relations with 
enemy subjects and it may modify old rules whenever those relations 
would have the effect of increasing the resources or strength of the 
enemy, but to close the courts to enemy subjects and deny them the 
protection of the law is not justified by considerations of national 
defense. The purpose of judicial actions is merely to determine 
juridical situations; if the result of a suit in a particular case is a 
judgment in favor of an enemy subject and if the payment of the sum 
recovered would be prejudicial to the national interests, the govern- 


81 L’Accés des Sujets Ennemis aux Tribunaux Francais in Clunet’s Journal, 
T. 43, pp. 1473-1504. 

82In support of this statement M. Barthélemy cites Merlin, Répertoire, Sub 
Verbo, Guerre; Massé, Le Droit Commerciale, Vol. I, p. 128 and Nys, Le Droit 
Int., Vol. III, p. 69. 

83 Ibid., p. 1480. 
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ment has only to suspend the execution of the judgment and thus 
protect the country against possible injury.** That is permissible but 
there is no sound reason for refusing to an enemy subject the 


privilege of having his legal rights adjudicated and determined 


by the courts. The power of the courts, he adds, to suspend 
or extinguish the legal rights of enemy subjects was forbidden by 
clause 23h of the fourth Hague Convention of 1907 to which France 
was a party, and while Germany had not strictly conformed her con- 
duct to its provisions, she had not, as many Frenchmen seem to have 
assumed, closed her courts to French nationals residing in the German 
Empire but only to those domiciled outside German territory, and 
even these were allowed to sue with the permission of the Chancellor. 
Moreover the German courts were open for actions arising in con- 
nection with enemy branch houses and establishments, when the prin- 
cipal establishments were situated in Germany. 

President Monier’s contention that the prohibition laid down in 
clause 23h was not binding upon the French tribunals since it had 
been overridden by the terms of the decree of September 27 was ex- 
traordinary and unwarranted. The prohibitions of the decree of Sep- 
tember 27 had not in fact modified the rule laid down in clause 23h 
nor had there been any intention so to do. That decree had reference 
only to commercial agreements or acts, and not to such relations as 
are involved in the bringing of judicial actions, including the em- 
ployment of solicitors for the purpose of prosecuting a suit or de- 
fending an action. If the right of defense were allowed to an enemy 
subject who had committed a crime against a Frenchman, as it had 
in fact been done, and yet an innocent and unoffending German were 
denied the right to appear as a plaintiff against one who had com- 
mitted a wrong against him, or to resort to the courts for the purpose 
of enforcing the terms of an unobjectionable contract, it would, as M. 
Barthélemy remarks, be a strange contradiction indeed. Finally, he 
pointed out that English practice was less rigorous than that followed 


84M. Reulos (Manuel des Séquestres, p. 216) remarks, however, that the 
theory that an enemy alien shall be permitted to maintain an action in the 
court, but in case he obtains a favorable judgment, its execution may be sus- 
pended, rests on a subtle distinction and that in practice the right would be 
of no value to the enemy litigant. 
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by some of the French courts, for in England interned enemy subjects 
—and this included practically the whole enemy population—were 
allowed access to the courts both as plaintiffs and defendants.** 

This liberal and enlightened view, highly creditable to the distin- 
guished jurist who enunciated it, was adopted by M. Edouard Clunet, 
the learned editor of the Journal du Droit International Privé.*° M. 
Clunet, like M. Barthélemy, attacked the old doctrine laid down by the 
Parlement of Douai as being contrary to the fundamental theory of 
modern law. He admits that the right of enemy subjects to sue might 
be abrogated by statute, yet it had never been done by France during 
any of the wars of the nineteenth century to which she was a party*’ 
and it was not the intention of the decree of September 27, 1914, to do 
so. Like M. Barthélemy, he holds that the right to sue was guaranteed 
by clause 23h of the Fourth Hague Convention of 1907, and without 
answering the question which he himself raises as to whether the 
French legislature could modify the rule embodied in the Hague Con- 
ference, he was firmly of the opinion that it had not in fact done so. 
Finally, he pointed out that no danger to the national interests would 
result from the opening of the courts to alien enemies, because the 
government was still free to suspend the execution of any judgment 
or the enforcement of any decision the execution or enforcement of 
which would be detrimental or dangerous to the country.** 

The Right to Sue Affirmed by Some French Courts.—In a num- 
ber of cases—in fact in the majority of those in which the question 
was raised—the French tribunals and courts upheld the right of 


85 The French courts, which closed their doors to German subjects sometimes, 
however, showed more consideration for enemy aliens of other races. Thus a 
Bulgarian who had a permis de séjour was allowed to bring an action (Trib. 
of Seine, March 13, 1917, 44 Clunet, 1481), and so was an Alsatian of French 
origin who was provided with a tricolor card (ibid., T. 44, p. 1071). 

86 See his article entitled Les Sujets Ennemis Devant les Tribunaur Francais 
Jour. du Dr. Int., T. 43, pp. 1089-94. 

87 As authority on this point he quotes Massé Le Droit Commerciale, Vol. 
I, p. 128. 

88For a German criticism of the French doctrine and practice, see an article 
by Dr. Karl Hirschland in the Juristische Wochenschrift, September 15, 1916, 
French text in 44 Clunet, pp. 87 ff. See also an article by Dr. Haber of Leipzig, 
in the same publication, April 15, 1916 (French trans. in 44 Clunet, pp. 448 ff.). 





o4 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


enemy subjects to sue both as plaintiffs and defendants.*® The Coun- 
ceil of Prizes also allowed enemy claimants to appear and defend their 
claims to ships and goods which were the object of prize proceedings. 
These decisions, so favorable to the rights of enemy aliens, however, 
provoked considerable criticism in France and the question was taken 
to the Court of Appeal of Paris, the 4th Chamber of which on April 
20, 1916, rendered a notable decision upholding the right of enemy 
aliens to sue in the courts of France.®® ‘‘This right,’’ said the Court 
of Appeal, ‘‘must be considered to be one of the natural rights which 
foreigners enjoy in France, so long as there is no express provision to 
the contrary in the municipal law or international conventions.’’ It 
was a right that had been secured to enemy aliens by Article 23(h) of 
the Fourth Hague Convention and it had not been abrogated by any 
law or decree of the French Government. 

The decree of September 27, 1914, as every exceptional law which 


89 See especially the decision of the 10th Chamber of the Tribunal of the 
Seine in the case of Gieb Cie. Gén. des Voitures, January 9, 1915 (42 Clunet, 
pp. 62 ff. and 509 ff.) ; the decision of the same tribunal in the case of Doyen, 
Orenstein and Kuppel (43 Clunet, p. 974); and the decision of the Court of 
Appeal of Rouen, May 17, 1915 (ibid., p. 1095); of the tribunal of Alger, July 
22, 1915 (ibid., p. 903); of the tribunal of Epinal, August 27, 1915 (ibid., p. 
262); of the tribunal of Nice, April 20, 1916 (ibid., p. 1311); and the 
Court of Appeal of Aix, October 6, 1916 (44 Clunet, p. 717). The Court of 
Appeal of Alger in the important case of the Vulcan Coal Company decided on 
July 22, 1915, declared that “according to a principle of the law of nations. 
belligerent states alone are enemies, not the citizens thereof; consequently, the 
nationals of each such state have free access to the courts of the enemy country.” 
(Text in Clunet, T. 42, pp. 903 ff.) 

As to decisions affirming the right to sue, see the article of M. Clunet, Les 
Sujets Ennemis, etc., Clunet’s Journal, T. 43, pp. 1089 ff., and the article of 
Barthélemy, cited above, 43 Clunet, pp. 147 ff. 

90 Campagnie Bulgaria v. Olivier. Text in Phily. Jurisprudence Speciale, 
Pt. III, pp. 749 ff.; 43 Clunet, pp. 380 ff., and Troimaux, pp. 186 ff. See also 
43 Clunet, p. 1001. A history of this interesting case may be found in Troimaux, 
Séquestres et Séquestrés, pp. 163 ff. The case involved the right of an enemy 
insurance company to appeal from the decision of a tribunal to the Cour d’Appel. 
The Avocat Général, M. Godefroy, made a strong argument in favor of the 
right of enemy aliens to plead in the French courts, on grounds of justice and 
French precedents. There could be no danger, he contended, in allowing enemy 
subjects to exercise this right, for if they obtained a judgment the execution of 
which would in any way prejudice the national defense the government had the 


right to suspend execution. 
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introduces new principles, must, said the court, be strictly interpreted 
and in the light of existing laws and general principles. It was, as 
clearly appeared from the report on which it was based, designed to 
prohibit only commercial relations with the enemy and was not in- 
tended to interdict so-called civil agreements or acts. A distinction 
was made by the court between the enjoyment and the ezercise of a 
right ; an enemy alien might therefore be permitted to have his rights 
determined judicially even when, for reasons of public policy, he 
might be temporarily refused the benefit of the judgment recovered.” 
There were no considerations of public order or national defense why 
the legal rights of enemy subjects should not be determined by the 
courts even if it were deemed expedient to suspend during the war 
the enforcement of them. This decision was undoubtedly in harmony 
with the spirit of modern law and liberal practice and it was strongly 
approved by jurists like Renault, Weiss, Barthélemy and Clunet.* 
It was, however, the object of much criticism in and out of parlia- 
ment*® and a bill was promptly introduced in the Chamber of Depu- 
ties, the purpose of which was to overrule the decision. The bill passed 
the Chamber but it appears never to have received the approval of the 
Senate. The right of enemy subjects to sue therefore remained to be 
determined by the courts in each particular case as it arose. Some 
have followed one rule, some another.** As yet the Court of Cassation 

*1 President Monier, of the Tribunal of the Seine, in his decision of May 18, 
1916, referred to above, asserted that the distinction between the enjoyment and 
the exercise of a right and that the former might be preserved while the latter 
was suspended, was illogical. Such a distinction, he said, was not authorized 
but, on the contrary, was repudiated by the texts and rested on a confusion of 
ideas. Barthélemy and Clunet while supporting the right to sue nevertheless 
criticise the distinction (Clunet, T. 43, p. 1094). 

92 Clunet remarks that it was “irreproachable.” 

98 See, for example, the criticism of Troimaux, op. cit., pp. 171 ff., who pro- 
nounced it “detestable,” contrary to French precedent and doctrine, in violation 
of the decree of September 27, and unjustified in view of German practice in 
respect to the right of French nationals to sue in German courts. See also 
Théry, Recevabilité des Sujets Ennemis a Ester en Justice en France (44 Clunet, 
pp. 480 ff.), who ridicules the proposition that the privilege of access to the courts 
is a “natural right.” 

°4It appears that in some instances the courts hesitated to open their doors 
to enemy litigants for fear of exposing themselves to insults and attacks from 
the populace and the press. Others, embarrassed by the difficulty of reaching 
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has not passed on the question. It was unfortunate that the matter 
was never definitely settled by an Act of Parliament in the interest 
of certainty and uniformity of practice. It was a question of publie 
policy which should have been dealt with by legislation and not left 
to the discretion of the courts with their conflicting opinions. 


GERMAN, AUSTRIAN AND ITALIAN PRACTICE 


The German Ordinance of August 7, 1914.—By an ordinance of 
the Bundesrath of August 7, 1914, issued in pursuance of authority 
granted by an act of the German parliament of August 4, the right 
of all persons who had their domicile (wohnsitz) abroad,** and all 
corporations (juristische personen) which had their seat in foreign 
countries to maintain actions in the German courts for the recovery 
of debts or either patrimonial claims (Vermogensrechtlichen an- 
spriiche) occurring before July 31, 1914, was suspended until October 
31, 1914. Actions instituted prior to the taking effect of the ordinance 
were likewise suspended until the latter date. The Chancellor was, 
however, authorized to make exceptions in individual cases to the 
rule thus laid down, but it is not probable that any exemptions were 
ever granted to enemy aliens. He was also authorized to extend the 


application of the provisions of the ordinance to branch establishments 
of enemy nationality—without regard to their domicile or situs.** The 


a decision because of the vagueness of the decree of September 27, refrained 
from pronouncing judgments, this notwithstanding the fact that Article 4 of 
the code civil enacts that “the judge who refuses to decide a case under the 
pretext of silence, obscurity or insufficiency of the law shall be prosecuted for 
denial of justice.” In still other cases the judges suspended decision pending the 
action of parliament. 

95 Presumably without destinction as to whether they were domiciled in 
neutral or enemy territory. But by an ordinance of June 25, 1915, persons 
domiciled in Switzerland, if not enemy subjects, were allowed to sue in the 
German courts. 43 Clunet, p. 1166. 

96 Text of the ordinance in Die Kriegsnotgesetze fiir das Reich und Preussen, 
Bd. I, 8S. 64; French translation of the text in Reulos, Manuel des Séquestres, 
p. 478. See also an analysis in the London Solicitors Journal of November 7, 
1914. 

By a German ordinance of December 2, 1916, enemy subjects, companies and 
associations domiciled in enemy country were prohibited from bringing suits in 
Belgian courts for the enforcement of pecuniary claims. Jnt. Law Notes, January, 


1917, p. 15. 
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duration of the decree appears to have been extended from time to 
time, so that whereas it was ostensibly intended at first to be only a 
temporary measure it was in fact made permanent. 

Its Weight and Effect.—It will be seen from an examination of the 
ordinance that the test of enemy character, so far as judicial capacity 
was concerned, was domicile rather than nationality. Under the 
terms of the ordinance enemy subjects domiciled or resident in the 
Empire were free to maintain actions in the German courts without 
restriction, both as plaintiffs and defendants, and apparently without 
regard to whether the litigant was interned in a concentration camp or 
not. The same liberty was accorded to the local branches of houses 
whose main establishments were situated in foreign countries. Even 
as to enemy subjects domiciled abroad the right to maintain actions 
in respect to property rights accruing after July 31, 1914, remained 
in effect. Likewise actions other than those for the recovery of debts 
and the enforcement of property rights, such as those relating to 
civil status, guardianship, ete., could be maintained by enemy sub- 
jects residing outside the Empire.” Finally, enemy subjects even 
when residing in enemy territory were allowed the right of defense in 
actions brought against them in the German courts. 

In theory, therefore, apparently the only persons to whom the Ger- 
man courts were closed were those domiciled outside the Empire and 
establishments whose head offices were situated in foreign countries. 
Local branch houses were free to maintain actions, as were persons 
domiciled in the Empire. It would seem therefore that the impression 
which appears to have gained currency in France that Frenchmen 
residing in Germany had no persona standi in judicio was without 
foundation.** There is little available information now as to the 


97 Huberich remarks that non-residents were exposed to one practical diffi- 
culty in maintaining actions in the German courts, in that they were required 
to give security for costs and no appearance could be entered without a written 
power of attorney. Ignorance of this rule caused many defendants resident in 
England and who were cited by substitute service but who failed to appear, 
to be judged by default and execution levied on their property. Note in the 
Jour. of the Soc. of Comp. Leg., January, 1915, p. 54. 

98 This was pointed out by Barthélemy and Clunet in the articles cited above. 
Compare also Huberich “German Emergency Legislation Affecting Commercial 
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manner in which the German ordinance was carried out, but French 
writers admit that instances are not lacking in which Frenchmen were 
allowed to maintain actions and appear as defendants.*® Nevertheless, 
the practical difficulties encountered in exercising the privilege 
granted appear to have been insurmountable in many cases.’ 

The Reichsgericht rendered a decision on July 8, 1915, in which 
it upheld the right of English subjects domiciled in the Empire to sue 
in the German courts for the recovery of money due them on con- 
tracts, notwithstanding the English prohibition in respect to pay- 
ments due German subjects.’°* German writers in fact assert that no 
restrictions were placed upon the right of enemy subjects domiciled in 
the Empire to bring actions in the courts, that no question was ever 
raised as to the right of German attorneys to take the cases of such 
persons and that there were no instances in which members of the 
German bar refused to defend enemy persons against whom suits 


were instituted.’ 
Austrian Policy.—The Austrian Government appears to have pur- 


_ 


sued a liberal policy. By an ordinance of October 7, 1915, enemy 
enterprises were allowed to bring actions with the consent of the 


Matters,” in Law Notes for June, 1915, p. 48, and the Jour. of the Soc. of Comp. 
Leg., January, 1915, p. 55, which thus described German policy: 

“Suffice it to say that the emergency provisions, taken as a whole, are 
creditable to Germany and its jurisprudence. They exhibit no spirit of vindic- 
tiveness. If there is retaliation, it is only resorted to where the rights conceded 
by Germany are refused by us. The disabilities and prohibitions, in a word, 
are no more that the reasonable safeguards which a belligerent may exact in 
the presence of that hideous anomaly—War.” 

99 See Barthélemy in 43 Clunet, p. 1446, and Clunet, ibid., T. 42, p. 567, and 
T. 43, p. 1131. See also an article by Dr. Arthur Curti, a Swiss jurist, entitled 
De la Condition des Sujets Ennemis Selon la Législation et la Jurisprudence 
Allemandes, 42 Clunet, pp. 785 ff. 

100G. F. in an article entitled Accés des Sujets Ennemis aug Tribunaux 
Allemands, in 44 Clunet, pp. 48 ff., calls attention to various other difficulties 
which made recourse to the German courts by enemy subjects, either as plaintiffs 
or defendants, even where the right was accorded by law, a practical impossibility. 

101 Soergel, Kriegsrechtsprechung und Kriegsrechtlehre, pp. 99, 111. 

102 See an article dealing with the right of enemy aliens to sue in German 
courts and to employ attorneys, by Dr. Haber, of Leipzig, in the Juristische 
Wochenschrift of April 15, 1916, reprinted in French in 44 Clunet’s Journal, 
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surveillant. In the case of Attenbach v. Kornfeld, a French haber- 
dasher of Vienna, who returned to France at the outbreak of the 
war, was allowed to hire an attorney and bring an action against an 
Austrian for the recovery of a debt incurred before the war. The 
State was interested, said the court, in seeing that Austrian debtors 
performed the stipulations of their contracts with enemy houses. 
Judgment was decreed in favor of the Frenchman although the 
amount decreed was placed in the hands of the surveillant to be held 
by him until the end of the war.’ 

Italian Policy—By a decree of June 24, 1915, the Italian Gov- 
ernment prohibited the bringing of suits in the Courts of Italy by 
persons of Austrian or Hungarian nationality or persons resident in 
Austria or Hungary. All pending suits were suspended during the 
duration of the war and the statutes of limitation were likewise sus- 
pended. By a decree of July 18, 1916, the provisions of the above- 
mentioned decree were extended to all persons who were the subjects 
of any state at war with Italy, to all persons resident in such a state 
and to all persons who were subjects of or resident in the territory 


of the ally of an enemy.’ 
JAMES W. GARNER. 


103 Communication by Professor Basdevant of Grenoble, in 44 Clunet, pp. 


114 ff. 
104 Huberich, Trading with the Enemy, p. 12. 





PRIVATE PROPERTY ON THE HIGH SEAS 


War, therefore, is an act of violence intended to compel our opponent to fulfil 
our will. 


If our opponent is to be made to comply with our will, we must place him in 


a situation which is more oppressive to him than the sacrifice which we demand. 


As long as the enemy is not defeated he may defeat me; then I shall be no 
longer my own master; he will dictate the law to me as I did to him.—t lause- 
witz on War. 


INTRODUCTION 


The impulses of a people are, as a rule, the result of intuition 
rather than of reason, and at a very early period of the recent war 
the German people adopted as a national creed that they were at 
war with Anglo-Saxonism, with the Anglo-Saxon civilization as the 
opponent and enemy of German Kultur. They have made many mis- 
takes, most of them the fruit of this self-same Kultur, but in this 
matter instinct, intuition, or impulse, whichever it may be, has proved 
a truer guide than the learning of their professors or the pronounce- 
ments of their statesmen. They are right. This was a war of two 
distinct and opposing civilizations, of two different mentalities—the 
mechanism of the Anglo-Saxon mind differs from the mechanism of 
the German mind, it differs indeed from the mechanism of the Con- 
tinental mind. 

For an Anglo-Saxon, in so far as he reasons at all, reasons in- 
ductively. He begins with a fact, whilst the Continental, as a rule, 
reasons deductively, that is, from a principle or a maxim. 

The Anglo-Saxon loves a compromise, which is never logical, and 
distrusts logical conclusions. For his whole history has been a history 


of compromises between opposing claims advanced and supported by 


opposing factions. 
If the major premise be admitted, the iniquities of the Inquisition 
were the truest mercy, and if we are to accept the test so often pro- 
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posed by Continental reasoners—‘‘of two things one’’—then it is pos- 
sible to justify not merely the aulo da fé, but every form of judicial 
torture and every extreme exercise of the Divine right either of Kings 
or Majorities. 

It is the saving virtue due to a distrust of the obviously logical 
conclusion, and unshakable belief in the via media, and the possibility 
of compromise, that lie not merely at the root of all Anglo-Saxon legis- 
lation but inspire all Anglo-Saxon policy, and are the secret of its 
success. 

There is nothing more illogical than the British Empire. It is 
neither British nor an Empire. No word can be found in the dic- 
tionary of any language which describes the ramshackle collection of 
governments and nationalities which, for want of a better phrase, we 
eall the British Empire. It is a medley, illogical and unsymmetrical: 
but it works. It has worked with wonderful efficiency for four years, 
and in its working has staggered and upset the logic of all the learned 
men of all the learned bodies; and the policies of all the politicians 
who, arguing from the principles laid down by constitutional pub- 
licists, prophesied disruption at the sound of the first gun fired in 
anger. 

This conflict of mentalities is not a new development, it has ex- 
isted throughout all history. And in judging the record of our race 
in the matter of their interpretation and administration of the Laws 
of War at Sea we must not look for a logical appeal to principles, but 
for a compromise between opposing rights. It is this constant effort 
to find the via media between conflicting claims or rights that is the 
secret of the British Empire. The Anglo-Saxon recognizes that a 
right may be pushed so far as to become a wrong—and the failure to 
secure an acceptable compromise—which provoked the American Rev- 
olution, is the exception which proves the rule, that the British 
Empire—British legislation—and British policy are based on success- 
ful compromise. This system of compromise is the fruit of experience 
and of experiment, of mistakes fruitful of instruction, and success- 
fully corrected because equitably remedied though solved illogically. 

So much by way of introduction or caution. For it is not the pur- 
pose of this paper to expound a logical system of the Laws of War at 
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Sea. Nor is it proposed to enunciate any legal principle derived from 
the maxims of Continental Codes. All war is illogical. It is brutal, 
a brutal appeal to strength. It is an act of violence which though it 
may originate in the noblest motives can never be anything but cruel, 
and must inevitably inflict suffering on innocent persons. 

But until some means can be devised for averting war it is neces- 
sary to recognize that wars must come, and to define and limit the 
rights that are created by a state of war. The best guide in this 
matter will be found in the teaching of history. For although nations 
have asserted as neutrals, rights which they have subsequently repu- 
diated as belligerents, and vice versa, nevertheless, this very conflict 
of claims may be of service in finding the equitable compromise that 
we seek. In International Law as in Municipal Law and policy, ex- 
perience is a safer guide than theory or maxims, or phrases masquer- 


ading as principles. 
CAPTURE AT SEA 


In the consideration of the question of Capture at Sea, we at once 
find ourselves in the presence of two claims which are frequently in 
conflict. Phillimore (Vol. III, p. 450) says, ‘‘ All property belonging 
to the enemy found afloat upon the high seas and all property so 
afloat of subjects or neutrals conducting themselves as belligerents 
may be lawfully captured.”’ 

On the other hand the same author says, p. 238, Vol. III, ‘‘ There is 
no more unquestionable proposition of International Law than the 
proposition that neutrals are entitled to carry on upon their own 
account a trade with a belligerent.’’ 

What is the justification for these claims? 

It has been urged that the danger involved to private property 
tends to deter nations from war. But this thesis cannot be supported 
by any evidence derived from history, and it is only mentioned here 
to be put aside as untenable. Similarly the capture of enemy prop- 
erty as a means of enriching a belligerent is also put aside as no 
longer tenable. It may have been a motive influencing belligerents in 
times past. It may even be a motive influencing them today. It 
certainly influenced privateersmen. But it is not a motive that is 
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avowable or that can be adduced in support of the undoubted bellig- 
erent right. 

The true and only justification of the right of capture is that all 
war is a struggle for life or death between nations, and that the 
sinews of war are provided by property. If a belligerent deprives 
his enemy of his property, he prevents him from fighting as effectively 
as he otherwise would, and so saves himself from being overcome, 
whilst he increases his own chances of overcoming his enemy. The 
seizure of enemy property is a weapon of war, and can only be justi- 
fied as a weapon of war. 

Sut when we come to neutral rights we find ourselves in presence 
of claims which conflict with belligerent rights, and it is here that 
we find a fruitful source of controversy. Grotius says, ‘‘Verum est 
dictum . . . in hostium esse partibus qui ad bellum necessaria 
hosti administrat.’’ No one disputes that if two persons or two nations 
are fighting, each combatant has the right to prevent his enemy from 
receiving arms or succor or support from third persons who call them- 
selves neutral. The neutral right to trade is not disputed. But the 
controversy has constantly raged, and for the matter of that, still 
rages on the extent or limitation of the right to intercept or capture 


supplies sent in the exercise of this neutral right by private persons. 
It is not possible to do more than review very briefly the law and 
controversies on this subject, but it must always be remembered that 
the existence of the right of capture is not disputed. The controver- 
sies have always turned on two points: (1) The restriction or limita- 
tion of an admitted right or (2) The proposal to abolish that right 


altogether. 
The oldest code of law still surviving is the Consulat de la Mer 


or Consolato del Mare which dates from the fourteenth century. Like 
most successful laws it was a codification of customs or practices 
which had grown up by common consent and not a system deduced 
from legal maxims for principles. The following are the rules of 


the Consolato del Mare: 

1. Enemy goods on the ship of a friend are good prize. 

2. In such a ease the captain of the neutral ship should be paid 
freight for his cargo so confiscated, as if he had taken it to its 


primitive destination. 
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3. The property of a friend on an enemy vessel is free. 

4. That the captors who have seized an enemy vessel and brought 
it into one of their ports should be paid freight on the neutral mer- 
chandise as if it had been earried to its primitive destination. 


The above rules were framed when the motive of plunder was 
more prominent in respect to enemy property than it is today. There 
is a clear distinction between neutral and belligerent property, but 
the principle running through the rules is that a belligerent may 
confiscate his enemy’s property, but must respect neutral property 
and neutral rights. 

The aspect of trade or commerce‘as a means of succor and support 


of an enemy is not apparent as a governing motive, and indeed the 


war material of the fourteenth century was so restricted that the 
question of contraband in the modern sense must have been a minor 


matter. All men were armed or possessed arms of some sort, and the 
arms were such as could be carried on the person. The Consolato del 
Mare was the code of Europe up to the sixteenth century. 

By ordinances of 1543 and 1584 the French Government declared 
that the property of a friend in an enemy’s ship, and also the ship of 
a friend having the property of an enemy on board were lawful prize. 
It is doubtful if these ordinances were ever acted on. Sir Leoline 
Jenkins thought not: but in the seventeenth century divergence from 
the code of the Consolato del Mare became common. By the Treaty 
of Westminster of 1654 money and provisions as well as war material 
were declared contraband by agreement between England and Hol- 
land. 

In 1681 the famous ordonnance de la marine, drawn up by Col- 
bert in the name of Louis XIV of France was published. Article VII 
of that ordonnance, Titre des Prises, reads as follows: 

Tous navires qui se trouveront chargés d’effets appartenans a 


nos ennemis, et les marchandises de nos sujets ou alliés qui se trouver- 
ont dans un navire ennemi, seront pareillement de bonne prise. 


On this the commentator makes the remarks: 


D’effets appartenans a nos ennemis. La méme chose étoit défendue 
chez les romains. L Mercatores au cod de commerciis et mereatoribus. 
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Dans un Navire ennemi, car il n’est pas permis de freter un 
vaisseau ennemi et les marchandises et effets quoi qu’ appartenans aux 
Sujets du Roi ou 4a ses alliez, ne seroient pas moins de bonne prise 
que le navire ennemi; cet Art. a été confirmé par un arrét du conseil 
du 26 Octobre 1692, et par un autre du 23 Juillet 1704. 


The ordonnance of 1704 decreed: 


S’il se trouve sur les vaisseaux neutres des effets appartenans 
aux ennemis de Sa Majesté les vaisseaux et tout le chargement seront 
de bonne prise. 


Here was a gross violation of neutral rights. A flagrant departure 
from the public law of Europe and from the custom and practice of 
centuries. That it could be supported by some forgotten rule of 
Roman Law or by the maxim ‘‘que la robe ennemi confisque la mar- 
chandise et la vaisseau ami’’ was no justification for a departure from 
accepted International Law. But the late sixteenth and early part of 
the seventeenth centuries were the period of the expansion of com- 
merece. The treaties begin to bristle with commercial stipulations and 
nations were becoming more and more interdependent. Whilst we 
may allow full weight to the sordid motives of the privateersmen there 
was certainly another factor governing the Law of Capture at Sea. 
The war of exhaustion had become an international weapon. Com- 
merce sustained the strength of a nation, the deprivation of commerce 
weakened and exhausted a nation. 

In the War of the Spanish Succession the exhaustion of France 
was the governing influence that induced Louis XIV to sign what to 
him must have been the humiliating Treaty of Utrecht. England was 
not exhausted, and owed her vigorous vitality to sea power. Yet the 
17th Article of the Commercial Treaty of Utrecht between England 
and France stipulated for free ships, free goods except contraband of 
war and was a distinct repudiation of the French Law. This article 
was a British articlee Why? Because the Power that has the mas- 
tery of the sea has no need for la guerre des courses, or for privateer- 
ing. Moreover, the British maritime supremacy was not limited to 
vessels of war, but included a growing mercantile marine. Privateer- 
ing is always the resource of the weaker naval power. But the weapon 
of an effective or virtual blockade, amounting to an interruption or 
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prohibition of commerce, is a serious military weapon. The exploits 
of the Alabama and her consorts in no way influenced the Civil War 
in America, but the blockade of the southern coasts exhausted the 
Confederacy. It was as much a factor in the decision of the war as 
the victories of General Grant. 

This is the prominent fact that has influenced the history of 
Europe from the date of the battle of La Hogue in 1692 to the present 
day. Sea power is telling every day, and the exploits of the sub- 
marine could not and did not, as the Germans expected, decide the 
war. 

The 17th Article of the Commercial Treaty of Utrecht was an 
attempt to readjust the balance between neutral rights and belligerent 
claims. It was a departure from the principles of the Roman Law 
and the clear cut distinctions of the Consolato del Mare; but it was a 
special contract with France and was not of universal application. It 
was not the law, but was an exception to the law. 

The French Regulation of October 21, 1744, is too long for quo- 
tation, but it gave neutral vessels sailing from their own ports the 
right to carry the goods of their own country to an enemy port, except 
contraband of war. It also gave neutral ships the right to sail from 
an enemy port with goods loaded on account of neutral sovereigns 
for a port of their own sovereign. But otherwise enemy goods on 
neutral ships were good prize. 

On January 18, 1753, the law officers of the British Crown 
submitted a memorandum of the law in the matter of prize. This 
memorandum is an annexure to the well-known despatch of the Duke 
of Newcastle in the matter of the Silesian loan, and is too long for 
quotation in full. But the following extract gives the pith of the 
statement : 


First as to the Law. 

When two Powers are at war, they have a right to make prizes 
of the ships, goods, and effects of each other upon the High Seas. 
Whatever is the property of the Enemy may be acquired by capture at 
sea; but the Property of a Friend cannot be taken provided he ob- 
serves neutrality. Hence the Law of Nations has established: 

That the goods of an Enemy on board the ship of a Friend may 


be taken. 
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That the lawful goods of a Friend on Board the ship of an Enemy 
ought to be restored. 

That contraband goods going to the enemy tho’ the Property 
of a Friend may be taken as Prize; because supplying the enemy 
with what enables him better to carry on the War is a departure 
from Neutrality. 


This is substantially the Consolato del Mare plus the confiscation 
of contraband. The law officers were not legislating, they were stat- 
ing the law, and the law had come to recognize a new factor in war, 
and a new distinction in the right of a belligerent. The right of 
plunder, of confiscating enemy property was still present in the law. 

sut a new and competitive motive or justification for belligerent 
rights appeared. 

The law of capture at sea was gradually taking the direction that 
the right of the belligerent was to intercept succors or aids sent to 
his enemy, a much nobler and more justifiable right than the right to 
plunder. The two rights stand concurrently in the law, but it is 
evident that as between belligerents the path of progress, if motive 
is to weigh, lies in the replacement of the right to plunder by the right 
to intercept or control succor. Provided always that full considera- 
tion is given to the rights of neutrals. 

On February 1, 1793, the French Convention declared war on 
England, and the British Government at once entered into a series 
of treaties prohibiting the export to France of naval and military 
stores or provisions. The signatories to those treaties include:i Russia, 
Spain, Naples, Prussia, Austria and Portugal. In fact all Europe ex- 
cept Sweden and Denmark. Here we find the right of control of 
commerce, as distinct from the right of plunder of commerce, com- 
ing into prominence. 

PREEMPTION 


And this new right or claim was emphasized when both France 
and England preempted the cargoes of ships laden with corn, flour 
or meat. 

England’s action gave ground for controversy. For although the 
Treaty of 1691 between England and Sweden made money, provisions, 
and horses, with furniture necessary for horses, contraband, Sweden, 
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Denmark and the United States protested. The British Government 
held that by modern law provisions are contraband whenever the de- 
priving of an enemy of these supplies is one of the means of reducing 
him to terms. Here, in this argument, we are getting on more legiti- 
mate ground than the old motive of plunder. We are leaving the 
claim to use war as legalized brigandage and taking our stand on the 
right of a belligerent to prevent aid or succor in any shape from 
reaching his enemy—a much more respectable position, to say the 
least of it. The argument in the case of England was supported by 
the fact that the French Government had armed almost the whole 
French nation—and had established a virtual monopoly of the corn 
trade, but this was merely an extension of the principle laid down by 
the British Court of Admiralty, and in so far as it was a valid justi- 
fication, its effect was to limit the use of the weapon of interception, or 
eontrol of commerce, to nations where conscription or government 


control of food was in force. 

On the British side it could be contended that it was not an 
invidious rule, but the revival of a practice recognized in many treat- 
ies of the seventeenth century. But, as we have seen, the United States 
objected. Jefferson wrote: ‘‘Such a stoppage to an unblockaded port 
would be so unequivocal an infringement of neutral rights, that we 


cannot conceive it will be attempted.’’ As the law stood Jefferson 
had a strong case. For in the absence of express treaty stipulations 
the law, as stated by the law officers in 1753, was good law and we may 
put aside for the moment the argument derived from the general 
mobilization of the French nation, for as we have seen this is a limit- 
ing argument, and look frankly at the conflict of claims. 

There are no two nations which have a greater respect for the 
rights of property and the liberty of the subject than America and 
Great Britain. But there are also no more practical nations than those 
which form the two great branches of the Anglo-Saxon race, and they 
are quick to recognize that conditions may change in such a manner 
that the logical exercise of a right is out of date, and that rights which 
grew up under different conditions, call for a new interpretation 
suited to the changes brought about by human progress. Slavery was 
once a legal right in America—it has ceased to be so. The protection 
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of property and the liberty of the individual are guaranteed by the 
5th amendment to the American Constitution, but the American 
Statute Book contains laws intended to limit such rights—in such a 
manner that the right of one party shall not be another’s wrong. Here 
then we were in presence of two conflicting claims. On the one side 
we had a claim to use sea power not for purposes of plunder—but as 
a weapon of war for the purpose of bringing the enemy to terms. Sea 
power was to be used to intercept supplies and control commerce— 
but not to plunder commerce. On the other side was an appeal to a 
legal right which had been long established. 

The matter was very properly referred to negotiation and com- 
promise, and the negotiations resulted in the famous Jay Treaty of 
1794. The 18th Article of that treaty reads as follows: 


In order to regulate what is in future to be deemed contraband 
of war, it is agreed that under the said denomination shall be com- 
prised all arms and implements serving for the purposes of war, 
by land or by sea, such as cannon, muskets, mortars, petards, bombs, 
grenades, carcasses, saucisses, carriages for cannon, musket rests, 
bandoliers, gunpowder, match, saltpetre, ball, pikes, swords, head 
pieces, cuirasses, halberts, lances, javelins, horse furniture, holsters, 
belts, and generally all other implements of war, as also timber for 
ship building, tar or rozin, copper in sheets, sails, hemp and cordage, 
and generally whatever may serve directly to the equipment of 
vessels, unwrought iron and fir planks only excepted; and all the 
above articles are hereby declared to be just objects of confiscation, 
whenever they are attempted to be carried to an enemy. 

And whereas the difficulty of agreeing on the precise cases in 
which alone provisions and other articles not generally contraband 
may be regarded as such, renders it expedient to provide against 
the inconveniences and misunderstandings which might thence arise: 
It is further agreed that whenever any such articles ‘so becoming 
eontraband, according to the existing laws of nations, shall for that 
reason be seized, the same shall not be confiscated, but the owners 
thereof shall be speedily and completely indemnified ; and the captors, 
or, in their default, the Government under whose authority they act, 
shall pay to the masters or owners of such vessel the full value of 
all such articles, with a reasonable mercantile profit thereon, together 
with the freight, and also the demurrage incident to such detention. 


This treaty was concluded by George Washington, John Jay, Will- 


iam Pitt, and Lord Grenville. 
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In 1803 a treaty was concluded between Great Britain and Sweden. 
The following is the Second Article of that Treaty: 


Les croiseurs de la Puissance bélligerante exerceront le droit de 
detenir les batimens de la Puissance neutre allant aux ports de 
l’ennemi avec des chargemens de provisions ou de poix, résine, 
goudron, chanvre, et généralement tous les articles non manufacturés, 
servant a l’équipement des batimens de toutes dimensions, et égale- 
ment tous les articles manufacturés servant a 1’équipement des 
batimens marchands (le hareng, fer en barres, acier, cuivre rouge, 
laiton, fil de laiton, planches, et madriers, hors ceux de chéne et 
esparres, pourtant exceptés) ; et si les chargemens, ainsi exportés par 
les batimens de la Puissance, neutre, sont du produit du territoire 
de cette Puissance, et allant pour compte de ses sujets, la Puissance 
belligérante exerecera dans ce eas le droit d’achat sous la condition 
de payer un benefice de dix pour cent sur le prix de la facture de 
echargement fidélement déclaré, ou du vrai taux du marché soit en 
Suede soit en Angleterre, au choix du propriétaire, et en outre une 
indemnité pour la détention et les dépenses nécessaires. 


Here then we find the system of preemption defined, and legalized. 
Manning (Law of Nations), after referring to the older treaties of the 


seventeenth century, says: 


In this country, although some of the treaties [i.e. seventeenth 
century treaties} above quoted show that our government formerly 
recognized the right of Pre-emption in its most comprehensive scope, 
yet such exercise of the right has, with us, long fallen into disuse. 
Pre-emption is confined in our practice to those instances where 
goods are of that description that their transport to our enemy would 
be manifestly to our disadvantage, while, on the other hand the 
law of Contraband does justify their confiscation. ‘‘Pre-emption,’’ 
said Sir William Scott, ‘‘is no unfair compromise, as it should seem, 
between the belligerents’ rights, and the claims of the neutral to 
export his native commodities, though immediately subservient to 
the purposes of hostility.’’ 


In the case of the Haabet,’ Lord Stowell (Sir William Scott) said: 


The right of taking possession of cargoes of this description, 
Commeatus or Provisions, going to the enemy’s ports, is no peculiar 
claim of this country; it belongs generally to belligerent nations. 
The ancient practice of Europe, or at least of several maritime States 
of Europe, was to confiscate them entirely; a century has not elapsed 
since this claim has been asserted by some of them. A more mitigated 


1 The Haabet (No. 1), 2 C. Rob. 174; 1 Roscoe’s Prize Cases, 212. See p. 214. 
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practice has prevailed in later times of holding such cargoes subject 
only to a right of pre-emption, that is, to a right of purchase upon a 
reasonable compensation, to the individual whose property is thus 
diverted. 


The reasoning of Manning and of Lord Stowell seems unanswer- 
able and is a confirmation of the wisdom and justice of the Jay Treaty 
and the Swedish Treaty. 

But since the great Revolutionary and Napoleonic wars many 
things have happened. Conscription has become universal in Europe. 
Even in times of peace. For years Europe has been in presence of the 
‘‘Nation in Arms’’: nor has the organization for war stopped at the 
military forces. The railways—the means of production and dis- 
tribution of all commodities—have been so arranged as to pass under 
what is virtually government control immediately on the outbreak 
of war. 

Contemporaneously with the changes in organization there have 
been changes in the material of war. Science has not been idle, and 
the best brains in Europe and America have been applied to utilizing 
all the resources of chemistry—or metallurgy—as well as all the forces 
of nature for the purposes of war. The list of articles that have a 
double use now includes almost every product either in a raw or manu- 
factured state. It is almost impossible to say what is not or may 
not become conditional contraband. Raw cotton, india-rubber, motor- 
ears, steam yachts—all mineral or vegetable products may have a 
military use. In fact everything may be, and probably is, conditional 
contraband. Sive instrumenta bellica sint, sive materia per se bello 
apta (Bynkershoek). It was in the presence of this difficulty that 
the Foreign Office addressed the following instruction to Sir Edward 
Fry, the British representative at the Second Hague Conference. The 
paragraph is given in full. 

With regard to contraband, many most difficult questions arose 
during the late war. These cases were sufficient to show that the 
rules with regard to contraband that were developed at the end of 
the eighteenth and the beginning of the nineteenth centuries are no 
longer satisfactory for the changed conditions under which com- 


meree and war are now carried on. His Majesty’s government 
recognize to the full the desirability of freeing neutral commerce to 
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the utmost extent possible from interference by belligerent Powers, 
and they are ready and willing for their part, in lieu of endeavoring 
to frame new and more satisfactory rules for the prevention of con- 
traband trade in the future, to abandon the principle of contraband 
of war altogether, thus allowing the oversea trade in neutral vessels 
between belligerents on the one hand and neutrals on the other to 
continue during war without any restriction, subject only to its ex- 
clusion by blockade from an enemy’s port. They are convinced that 
not only the interest of Great Britain, but the common interest of 
all nations will be found, on an unbiassed examination of the subject, 
to be served by the adoption of the course suggested. 

Even Homer nods, and the British Foreign Office which on the 
whole deserves the gratitude of mankind for its constant efforts to 
limit the hardships and the horrors and injustice of war, showed less 
than its usual clear vision in this paragraph. 

It was proposed to abolish contraband because practically every- 
thing had become contraband. A strange and insufficient reason. 

It was proposed to substitute blockade with all the penalties inci- 
dental thereto, for the more merciful system approved in the Jay 
Treaty and by Lord Stowell, that is to say, it proposed to substitute 
the confiscation of commerce for the control of commerce. 

And it was proposed to rely on blockade when blockade in the 
legal sense had become impossible or would shortly be rendered im- 
possible by the submarine. 

But there is some excuse for this defect of vision. The present 
writer happened about that date, i.c., 1907, to discuss the naval posi- 
tion with a captain in the German Navy who has achieved distinction 
as an authority on naval subjects. To the remark that the submarine 
was a new weapon which would change naval war, the German cap- 
tain replied: 

I don’t believe it. The submarine is dangerous to its crew, look 
at the accidents that have taken place—if anything goes wrong, and 
things must always go wrong sometimes, everyone is drowned or 
suffocated. No, I have no faith in submarines, what we want is more 


battleships and bigger battleships. For our present ships are too 
small. We want bigger guns and bigger ships if we are to face your 


Fleet. 
It is right to add that at the outbreak of the present war the Ger- 
mans actually possessed a smaller fleet of submarines than the British. 
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If then the German Admiralty which foresees everything and prepares 
everything did not foresee the potentialities of the submarine, or the 
barbarous use they intended to make of the new weapon, the British 
Foreign Office may be excused for not having been gifted with a 
greater foresight as to the influence of submarines on blockade. 
Fortunately the British proposal was not accepted by the Con- 


ference. 
THE FREEDOM OF THE SEAS 


It will be convenient at this stage to consider another proposal 
which has been made; namely, the immunity of private property at 
sea, except contraband of war. For purely controversial purposes 
it might be sufficient to say that as everything is now contraband 
of war the proposal is inapplicable; but such a reply would be want- 
ing both in courtesy and honesty. For the advocates of the proposal 
have certainly intended a great restriction of the list of contraband. 
The proposal has been made by four American Presidents and by 
writers such as Bluntschli, Pierantoni, De Martens, Bernard, Massé, 
de Lavelaye, Nys, Calvo, Maine, Hall, Woolsey, Field, Amos, ete. By 
English statesmen such as Brougham, Palmerston, Cobden, and Lore- 
burn, as well as by Mill. It must therefore be examined as a proposal 
that comes before the world supported by the very highest authority. 

The first criticism is that sea power always has been, is now, and 
always will be the power of the mercantile nation, as distinct from the 
military nation. It is possible that the trident may pass from the 
hands of England to the hands of America, many persons believe it 
will. Shipping and sea power go together, both require wealth to 
support them. But even so, it will only pass from the hands of one 
mercantile nation to the hands of another mercantile nation. To take 
the points from the trident is therefore to weaken the power of the 
mercantile nation in favor of the military nation. Is this desirable? 
The writer thinks not. The mercantile nation lives by peace and 
seeks peace. The military nation prepares for war, and regards war as 
a phase of policy—that is as a more active development of foreign 
policy than that pursued by the peaceful methods of diplomatists en- 
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gaged in the game of chicane or of intrigue or coercion of neighbor- 
ing or rival states. 

The matter was carefully considered by the British Government 
in 1907, and their view is expressed in the instructions addressed to 
Sir Edward Fry by Sir Edward Grey. The following is an extract 
from those instructions: 

It is probable that a proposal will be brought before The Hague 
Conference to sanction the principle of the immunity of encinies’ 
merchant ships and private property from capture at sea in time of 
war. His Majesty’s Government have given careful consideration 
to this question, and the arguments on both sides have been fully 
set out in the various papers which have been at your disposal. They 
cannot disregard the weighty arguments which have been put for- 
ward in favor of immunity. Anything which restrains acts of war 
is in itself a step towards the abolition of all war, and by diminish- 
ing the apprehension of the evils which war would cause, removes 
one incentive to expenditure upon armaments. It is also possible 
to imagine cases in which the interests of Great Britain might benefit 
by the adoption of this principle of immunity from capture. 

The British Navy is the only offensive weapon which Great Britain 
has against Continental Powers. 

For her ability to bring pressure to bear upon her enemies in 
war Great Britain has therefore to rely on her Navy alone. His 
Majesty’s Government cannot therefore authorize you to agree to any 
Resolution which would diminish the effective means which the Navy 
has of bringing pressure to bear upon an enemy. 


In the recent war England and America, the two mercantile, and 
nonmilitary nations, had large armies fighting on the Continent of 
Europe: but those armies had been transported and existed in virtue 
of sea power. The German armies opposed to them felt the pressure 
of sea power. The difficulties of the German soldier in regard to 
ammunition, transport and food, were the creation of sea power. If 
there was a shortage of copper for cartridges, of glycerine and cotton 
for explosives, of materials for poisonous gas, the shortage was caused 
by sea power. 

Facts are stubborn things, and the facts of the recent war justify 
those men who clung to the belief in sea power as a weapon of war 
and believed that the same conditions that created that power would 
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prevent its misuse. The illustrious men who have from time to time 
advocated the immunity of private property at sea carry weight— 
deservedly so: but their lives were devoted to the study of the prin- 
ciples of law and polities rather than to the hard facts of war. It is 
right therefore to cite the opinion of a student of war, and no name 
stands higher in that branch of historical research and military and 
economie science than that of the late Admiral Mahan. In his Essay 
on the Possibilities of an Anglo-American Reunion he wrote as fol- 
lows: 


In the same way it may be asserted quite confidently that the con- 
cession of immunity to what is unthinkingly called the private prop- 
erty of an enemy on the sea will never be conceded by a nation or 
alliance confident in its own sea power. It has been the dream of 
the weaker sea belligerents in all ages; and their arguments for it, 
at the first glance plausible, are very proper to urge from their point 
of view. That arch robber, the first Napoleon, who so remorselessly 
and exhaustively carried the principle of war sustaining war to its 
utmost logical sequence, and even in peace scrupled not to quarter 
his armies on subject countries, maintaining them on what after all 
was private property of foreigners, even he waxes quite eloquent 
and superficially most convincing as he compares the seizure of goods 
at sea, so fatal to his Empire, to the seizure of a wagon travelling 
on a country road. 


Now private property borne upon the seas is engaged in pro- 
moting, in the most vital manner, the strength and resources of the 
nation by which it is handled. When that nation becomes belligerent 
the private property, so called, borne upon the seas is sustaining 
the well-being and endurance of the nation at war and consequently 
is injuring the opponent to an extent exceeding all other sources of 
national power. 


Blockade, such as that enforced by the United States Navy during 
the Civil War, is evidently only a special phase of commerce destroy- 
ing; yet how immense—nay decisive—its results! 

It is only when effort is frittered away in the feeble dissemina- 
tion of the guerre de course instead of being concentrated in a great 
combination to control the sea that commerce destroying justly in- 
curs the reproach of misdirected effort. 


How do these words, written in 1894, read today? Napoleon no 
longer lives—but does the Power that clamors for the freedom of the 
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seas respect private property on land? Is the control of commerce by 
the use of sea power an effective weapon, or is it not? Is the guerre 
de course any more worthy of respect than it was when Admiral 
Mahan correctly characterized it ? 

We see, therefore, that sea power is an effective weapon in war, 
and that whilst the old right of a belligerent to weaken and exhaust 
his enemy is as legitimate as ever, the manner of the exercise of that 
right calls for modification. Everything that man produces can be 
utilized by science for purposes of war, and even a baby’s feeding 
bottle can be converted into a dangerous bomb. Everything therefore 
is now either contraband or conditional contraband. This creates an 
impossible condition for neutrals, and when facts or the changes 
caused by human progress render the old iaws or the old rules intol- 
erable, common sense calls for their amendment, but the Anglo-Saxon 
sense of justice calls also for a fair compromise between conflicting 
claims. It is impossible to define contraband when everything is con- 
traband, but it is easy to distinguish between absolute contraband, 
that is to say, war material—and articles which have a double use. A 
fifteen inch howitzer is not an article used in a citizen’s household, 
nor is a machine gun, and there is no difficulty in distinguishing arti- 
eles which are of military use only: but it is the fact that everything 
else has both a military and a civil use. To confiscate all articles of 
conditional contraband would be an intolerable act of robbery and in- 
justice to neutrals. But the right of a belligerent to intercept supplies 
and succors to his enemy remains. A fair compromise has been found 
in the past between these two conflicting rights by the system of pre- 
emption, or purchase. By the control of commerce, instead of the 
confiscation of commerce. There is no reason in justice why a bellig- 
erent should not intercept supplies going to his enemy provided he 
pays for them, if they are neutral property, and have a double use. 
War material always has been liable to confiscation, and there is no 
reason why it should not remain so liable. 

But this rule has a logical consequence. If private property on 
board ship is exempt from confiscation the ship that carries that prop- 
erty must be exempt from destruction. The iniquitous destruction 
of peaceable merchant ships during the recent war has horrified and 
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disgusted humanity. It would be easy to show that it has no legal 
justification, but it would be a waste of words to do so. For in this 
matter, we are dealing with a question which transcends the logic or 
the rules of jurists. It affects all humanity, and whatever rules may 
be framed for the future guidance of belligerents it is certain that 
suffering humanity will see to it that the destruction of merchant ships 
must be prohibited, and the prohibition must be made effective with- 
out any exception of any kind whatsoever. A merchant ship taken as 
prize, must be brought into port and not destroyed. 

But this rule would admittedly be to the advantage of the strong- 
est naval power. So it is but just that some concession should be 
made to the weaker naval powers. During the eighteenth century the 
right of asylum, or the right to take prizes into neutral ports, was 
frequently stipulated in treaties not limited to America, but treaties 
made by European powers including England. The concession of the 
right of asylum might be and is recommended as a compensation for 
the limited, and exceptional right of destruction such as it exists in 
International Law today. 

3ut the prohibition of the right to destroy involves the abandon- 
ment of the right to arm. In this, as in every war, it has been proved 
that if an orgie of barbarism is to be avoided it is all important that 
there shall be a clear distinction between combatants and noncom- 
batants—and a nonecombatant should not be armed. It is no doubt the 
legal right of a nonecombatant merchant vessel to arm and to fight in 
self-defense. But if the noncombatant is to be immune and to enjoy 
the rights of a noncombatant she must be a noncombatant. From the 
moment that the law protects the immunity of noncombatants, the 
right to arm, and the right to resist visit and search cease to have jus- 
tification. It is not always possible to define self-defense. If two 
men meet, each carrying pistols, each entitled to shoot, it is hard to 
say that the man who fires first does not act in self-defense. The 
frontier between offense and defense is an indeterminate frontier, and 
it is but just that if a merchant ship should be exempt from all danger 
she should cease to be a danger to the vessel exercising the right of 
visit and search. 

Here, then, if we are to examine history and the experience of 
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today, lies the path of progress. Rightly regarded, the proposals now 
submitted are a continuation of the path trodden in the past. If 
adopted, they will lead the way to a modification of the hardships and 
horrors of war, and will serve that purpose until wars shall cease and 
the world attains the blessing of a rule of universal law and universal 


peace. 


GRAHAM BowER. 
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PEACE CONFERENCE DELEGATES AT PARIS 


Unirep States: President Woodrow Wilson, Honorable Robert 
Lansing, Secretary of State; Honorable Henry White, Honorable 
Edward M. House, General Tasker H. Bliss. 

British Empire: Right Honorable D. Lloyd George, M.P., Pre- 
mier; Right Honorable A. J. Balfour, M.P., Secretary of State for 
Foreign Affairs; Right Honorable A. Bonar Law, M.P., Lord Privy 
Seal and Leader of House of Commons; Right Honorable G. N. 
Barnes, Minister without Portfolio; Right Honorable Sir W. F. 
Lloyd, K.C.M.G., Prime Minister of Newfoundland. 


BritisH Empire. Dominions and Colonies: 

CanapaA: Right Honorable Sir G. E. Foster, G.C.M.G., 
Minister of Trade and Commerce; Honorable A. L. Sifton, 
Minister of Customs. 

AusTRALIA: Right Honorable W. M. Hughes, Prime Min- 
ister; Right Honorable Sir Joseph Cook, G.C.M.G., Minister 
for Navy. 

Soutn Arrica: Right Honorable Louis Botha, Prime Min- 
ister; Lieutenant General Right Honorable J. C. Smuts. 

New ZEALAND: 8S. F. Massey, Prime Minister. 

InpiA: His Highness Sir Ganga Singh, ete., Maharaja of 
Bikaner; Honorable Lord Sinha, Undersecretary of State, 
representing the Secretary of State for India. 


France: M. G. Clemenceau, President of the Council, Minister 
of War; M. Pichon, Minister for Foreign Affairs; M. L. L. Klotz, 
Minister of Finance; M. Andre Tardieu, Commissioner General for 
French-American War Affairs; M. Jules Cambon, Ambassador of 
France. 

Iraty: M. Orlando, Prime Minister; Baron Sonnino, Minister of 
Foreign Affairs; Marquis Salvago Raggi; M. Antonio Salandra, M. 


Salvatore Barzilai. 
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JAPAN: Marquis Kimmochi Saionji, former Prime Minister; Baron 
Nobuaki Makino, Member of Diplomatic Council; Vicomte Sutemi 
Chinda, Ambassador to Great Britain; Keisheiro Matsui, Ambassa- 
dor to France; M. Ijuin, Ambassador to Italy. 

BeLeium: M. Hymans, Minister of Foreign Affairs; M. Van Den 
Huvel, Minister to Vatican; M. Vandervelde, Minister of Justice. 

BraziLt: M. Epitacio Pessoa, Senator, former Minister of Justice; 
M. Olyntho do Magalhaes, Minister to France, former Minister of 
Foreign Affairs; M. Pandia Calogeras, Deputy, former Minister of 
Finance. 

SerBiA: M. Pachitch, Prime Minister; M. Trumbitch, Minister of 
Foreign Affairs; M. Vesnitch, Minister to France. 

Cuina: M. Lou Tseng Tsiang, Minister of Foreign Affairs; M. 
Chengting Thomas Wang. 

GrEECE: M. Eleftherios Venizelos, Prime Minister; M. Nicolas 
Politis, Minister of Foreign Affairs. 


Hepjaz: S. A. L. Emir Feisal, M. Rustem Haidar. 

PoLaANp: M. Roman Dmowski, President of the Polish National 
Committee; name of other delegate not on record. 

PortuGaL: Dr. Egas Moniz, Deputy, Minister of Foreign Affairs; 


Dr. Arthur Vilella. 

Roumania: M. Jean J. C. Bratiano, Prime Minister and Minister 
of Foreign Affairs; M. Nicolas Misu, Minister to England. 

Siam: Prince Charoon, Minister to France; Phya Bidadh Kosha, 
Minister to Italy. 

CzecHo-SLovaks: M. Charles Kramar, Prime Minister; M. Ed- 
ouard Benes, Minister of Foreign Affairs. 

Bouiv1A: M. Ismael Montes, Minister to France. 

Cuspa: M. Antonio Sanchez Bustamante (provisionally replaced 
by M. Rafael Martinez, Minister to France). 

Ecuapor: M. Dorn de Alsua, Minister to France. 

GUATEMALA: One delegate. Name not on record . 

Haiti: One delegate. Name not on record. 

Honpuras: One delegate. Name not on record. 

LiperiA: One delegate. Name not on record. 
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NICARAGUA: One delegate. Name not on record. 

PanaMA: M. Antonio Bureos, Minister of the Republic of Panama 
in Spain. 

Peru: Don Francisco Garcia Calderon, Peruvian Minister to 
Belgium. 

Urvueuay: M. Juan Carlos Blanco, Minister of Uruguay to Paris. 


TWO TREATIES OF PARIS 


As we watch with absorbing interest the last step of the war drama 
at Paris, our minds naturally turn to that other negotiation at Paris 
just over a century ago which, followed by the Congress of Vienna, 
likewise wound up an era. As to method or as to substance, has it 
anything to teach us now? 

The Peace of Paris, signed May 30, 1814, consisted of treaties, 
nearly identical, between France under Louis XVIII and Great Brit- 


ain, Prussia, Russia, Austria, Sweden and Spain. 
The preamble, as given in English by Hertslet in his Map of 


Europe by Treaty, reads as follows: 


Animated by an equal desire to terminate the long agitations of Europe, and 
the sufferings of mankind, by a permanent Peace, founded upon a just reparti- 
tion of force between its States, and containing in its Stipulations the pledge 
of its durability; and His Britannic Majesty, together with his Allies, being 
unwilling to require of France, now that, replaced under the patern»] Govern- 
ment of Her Kings, she offers the assurance of security and stability to Europe, 
the conditions and guarantees which they had with regret demanded from her 
former Government, have named Plenipotentiaries to discuss, settle and sign 
a Treaty of Peace and Amity. 


Can we in the same generous way assume that the will-o’-the wisp 
republies of Austria and Germany and Russia assure security and 
stability to Europe? I trow not. Nor did the Allies in 1814 altogether 
make good their profession of trust in France. For an additional and 
secret article provided that: 


The disposal of the territories given up by His Most Christian Majesty, under 
the Third Article of the Public Treaty, and the relations from whence a system 
of real and permanent Balance of Power in Europe is to be derived, shall be 
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regulated at the Congress upon the principles determined upon by the Allied 
Powers among themselves, and according to the general principles contained 
in the following articles. 


Thus the Allies proposed, but Talleyrand disposed. As one writer 
says: ‘‘But in fact at the Congress of Vienna, the adroit audacity of 
Talleyrand and the disagreement of the Allies between themselves 
secured for France a considerable amount of influence.’’ 

The Congress to which this peace of Paris was a curtain-raiser 
lasted nearly eight months, being disturbed by Napoleon’s escape from 
Elba and the great adventure of the hundred days. 

The Congress of Vienna was a meeting of dictators for arranging 
the affairs of Europe according to their arbitrary views, and in effect 
required the smaller powers to submit to their decrees, without a 
share in their deliberations. 

If such a Congress attempts to be a really deliberative body it be- 
comes a bear garden. Some small group must control it, and who 
has a better call than those who have borne the heat and burden of 
the day. The equality of States does not mean equality of influence. 

Eight powers were represented at Vienna and one of them refused 
to sign. The settlement at Vienna was one dictated by autocracy and 
had no lasting value. ‘‘To perfect the arrangements which appear in 
the final act, a multitude of special compacts had to be made, some of 
which were annexed to that instrument and declared to be a part of 
it.’’ In point of fact there were fifteen such. The treaty itself com- 
prised one hundred and twenty-one articles. They ranged in im- 
portance from the creation of a German Confederation to the neutrali- 
zation of Cracow. They opened the Rhine and the Scheldt to free 
navigation. At Paris most of the captured French colonies had been 
restored and the French ships in continental ports were apportioned. 

The precedence of diplomatic agents was regulated. The language 
of the treaty was French but expressly declared not to be a precedent. 

Territorial changes were based upon prior ownerships, not upon 
racialties or a people’s wishes. 

There is example, there is also warning, for us to-day in the set- 
tlements of Paris and Vienna. 

A new German Confederation may be created. If it includes Ger- 
man-Austria, thus weakening relatively the power of Prussia, will 
that be a factor of strength or of weakness in the future? 
Partitioned Poland, after its tragic history, may be once again a 
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powerful state with a sea coast, but will its political life be any more 
harmonious than its past gives reason to expect? 

Unless Russia is reassembled, will not the development of her 
parts, her commercial future, be darkened? 

We may rejoice in Italy’s recovery of her Irredenta, yet deprecate 
her greed to absorb the Adriatic littoral. 

There is plenty of room for mutual jealousies; is any Talleyrand 
in sight to play upon them? 

The territorial adjustments at Vienna were based upon a return 
to the status quo of 1792 in the main, but ‘‘compensations’’ were de- 
manded in addition. Russia also was determined upon the possession 
of Warsaw, while Prussia claimed Saxony, which had adhered to 
Napoleon. These demands split the solidarity of the four leading 
Powers. France came in with Austria and Great Britain, consequently 
to keep the other two in check, and worked for a return to arms which 
was avoided by yielding in part to Russia’s and Prussia’s insistence. 

In this we see the tendency of a coalition which has won its war to 
fall apart. The cementing influence‘ disappears and other earlier 
causes of friction revive. For the purification of national character, 
which, according to some, war brings about, does not abolish national 
selfishness. 

The situation at Vienna was comparatively simple, however. An 
autocratie shuffling of the stakes and a redistribution on the line of 
least resistance satisfied the parties. 

But to-day we have a more complicated set of problems and a 
more exacting and critical gallery, because it is a democratic body 
responsible to many peoples. 

The territorial adjustments which are demanded are fairly revo- 
lutionary, setting up certain new states, shearing certain old ones, 
combining, effacing, protecting, repairing the crimes of past ages. 

Moreover, the principles by which the powers profess to be guided 
are obscure and ill defined. Take one of the simplest cases, that of 
Alsace-Lorraine. 

Mr. Wilson’s reference to this in his fourteen pointed address said 
that the wrong of 1871 should be righted. He has also adhered to the 
principle of self-determination for small peoples. 

Well, then, are Alsace-Lorraine to go back to France as the result 
of a plebiscite if restored at all, or not? On this we may be sure Ger- 
many will be vociferous. 
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Or consider the respective claims of Italy and the new and greater 
Servia to Illyria as far as Fiume. What settlement of this problem 
can be worked out which will not sow the seeds of future trouble? 

How shall Constantinople and the Straits and Palestine be treated ? 

But besides the difficult territorial problems are others even more 
apt to cause difference, and of a nature which the diplomats at Vienna 
could not have conceived. 

Punishment for war crimes; how shall they be tried and how 
shall they be punished, yet unless tried and punished, the laws of war 
are no better than a dead letter! 

Reparation for illegal ship sinkings, particularly of neutral 
owners; how can this be obtained when there are not German ships 
and German money enough to give reparation? 

What is freedom of the seas; and if it means a weakening of the 
naval arm can it and should it be demanded of that British fleet which 
has saved civilization from German domination ? 

A league to enforce peace; something which everybody wants but 
no one is quite sure how it is to be brought about. 

The question of disarmament, the abolition of conscription in its 
old form, without which we shall see a return to the race for arma- 
ments and the impoverishment of all peoples. How is this reconcila- 
ble with our demand for a great navy as ‘‘big as anyone’s,’’ say the 
sponsors of the plan. And then there is the tremendous problem of 
finding amongst our enemies that responsibility and that sovereignty 
with which alone we can deal. 

The catalogue is long enough to point my moral. When you havea 
number of intricate and controversial questions to discuss; when the 
debaters are many and governed by a variety of motives, from greed 
to altruism, from sense to sentimentality; when the peoples of the 
world, watching each move in the game, are governed by unbridled 
democracy as never before; how can you get results? 

Only, as it seems to the writer, by limiting the topics; by postpon- 
ing the most controversial ones; by strenuous efforts to do justice; by 
establishing control in a few hands, which shall be dictatorial ; and by 
taking to heart the warning of Vienna. 

THEODORE S. WOOLSEY. 
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INTERNATIONAL EXECUTIVES 


AN interesting example of the possibility of establishing, on a 
practical and workable basis, international executive committees with 
certain delegated powers conferred upon them by the participating 
governments, for the purpose of securing joint international control 
in special spheres of common interest, is furnished by the successful 
operation during the war of international executives for nitrate of 
soda, tin, hides and leather, and certain other raw materials, and 
some food supplies. 

These Executives, as they were called, were international joint 
committees organized by agreements between the United States and 
the principal Allied Governments, each committee being vested with 
certain well-defined executive powers relating to the procurement 
and distribution of some one or more of the materials mentioned to 
the best advantage of all the participating countries. 

In the ease of each of these materials the estimated world’s supply 
available for the use of the Allies was inadequate for their require- 
ments, and it was therefore necessary to adopt some method of stimu- 
lating production and at the same time to avoid unduly increasing 
the prices by competitive and unregulated buying; and to determine 
by common consent the share of these materials to be apportioned 
to each of the Allied countries and arrange for its allocation in 
accordance with their agreed requirements; and also to arrange for 
supplying each country from the markets most conveniently located 
for procuring its requirements with reference to shipping facilities 
which constituted a limiting factor in making the world’s production 
available. 

The general plan upon which all of these Executives were formed 
was for the appropriate governmental agency in each country to enter 
into a special agreement with the others, establishing the particular 
Executive created thereby and stipulating that it should be composed 
of an agreed number of representatives of each participating country 
with authority to carry out the specified arrangements agreed upon, 
with the proviso that these arrangements must be modified and read- 
justed from time to time by such further agreements as might be 
necessary in order to serve the best interests of all concerned. These 
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special agreements further provided for and defined, subject to the 
aforesaid reservation as to modifications and readjustments, the spe- 
cific powers and duties of the Executives thereby established. 

Different problems and conditions presented themselves in each 
case, requiring corresponding differences in treatment. In the case 
of nitrate of soda, for example, except for the supplementary supply 
produced through fixation plants and other artificial processes, which 
had been established during the war in the Allied countries, the entire 
available world’s supply came from a single source, which was the 
natural nitrate beds in Chile, a neutral country, and the entire out- 
put of these beds was necessary to meet the requirements of the 
Allies. In the ease of nitrate of soda, therefore, the problem was to 
arrange for the procurement of the largest possible output of nitrate 
from Chile at the lowest prices consistent with the greatest possible 
production, and to determine, by joint agreement among the Allies, 
how this supply should be allocated to the best advantage of the 
Allied interests. 

To meet this situation an inter-allied agreement establishing the 
nitrate of soda Executive provided that all nitrate for use in the 
participating countries should be purchased only when and as author- 
ized, and at prices fixed by the Executive, and that all purchases so 
authorized should be made under the direction of a Director of Pur- 
chases appointed by the Executive, and also that all nitrate so pur- 
chased should be pooled both as to quantity and price for the common 
interest of the governments concerned, and that the amount to be 
imported to each country should be determined by the Executive in 
accordance with prearranged allocations as fixed by the terms of the 
agreement. 

Different methods of procurement and purchasing were found to 
be necessary in the case of some of the other raw materials mentioned, 
where only a part of the annual output came from neutral countries 
and a considerable quantity of the available supply was produced 
within the United States or in territories under the jurisdiction of 
some of the Allied Governments. In some cases it was found advis- 
able, instead of empowering a single director of purchases to act for 
all, to arrange for several directors of purchases in the different 
markets, all acting under the direction of the Executive and in con- 
junction with each other for the mutual advantage of the several 
governments concerned. Again, in some cases it was found advisable 
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to allot to each country separate markets exclusively for its own 
purchases as well as to allot to each country its proportionate share 
of purchases made in a common market. In such cases it was pro- 
vided that if the allocation of markets resulted in disadvantage to 
any of the participating countries through inequality of prices in 
different markets, then the cost of purchases in the different markets 
might be equalized by the Executive by monthly readjustments, so 
that all participating countries would pay the same average price 
for their respective shares, and the Executive was also authorized to 
require that all purchases made for account of more than one of the 
participating countries in a common market should be pooled as to 
quantity and price. In every case, however, each of the participating 
countries reserved to itself the right to determine the purchasing 
agencies or importing houses through which its allocated share should 
be purchased, either in its own markets or in the markets of other 
countries. 

Another function of the Executive, which was common to all 
of these arrangements, was the authority to collect information as to 
methods adopted in the participating countries for economy in the 
domestie distribution and use of the raw material dealt with, and 
with power, whenever it was considered desirable, to make recom- 
mendations to each of the participating countries with reference 
thereto, and each of the countries was required to keep the Executive 
fully informed of all supplies on hand, and of all its purchases from 
all sources for its own use. 

The underlying condition, which was essential to the success of 
these arrangements and which entered into all of them, was the 
governmental control exercised during the war in each of the partici- 
pating countries over imports and exports, because it was necessary 
to agree, with reference to the materials under the control of each 
Executive, that the respective governments would exercise such con- 
trol over their respective nationals as would prevent them from 
buying these materials through any channels except those provided 
for under the direction of the respective Executives. 

It is difficult to overestimate the importance of the results secured 
through the control exercised by these Executives in regulating the 
price and the consumption of these materials, and in stimulating 
their production when the available supply was normally inadequate 
to meet the requirements of the Allies, as well as in arranging the 
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allocation of these materials among the Allies in accordance with the 
best interests of all concerned. 

It remains for the future to disclose whether the principle of 
international cooperation, applied during this war through the opera- 
tions of international executives, will find its way into the economic 
conditions prevailing in time of peace. 

CHANDLER P. ANDERSON. 


SOME POINTS AS TO SHIPS IN ENEMIES’ PORTS AS PRIZES 


An opera is often judged by its overture. The British prize courts 
have adopted a like practice as to the Hague Conventions and vari- 
ous international agreements which have been considered by them. 

Thus the Judicial Committee of the Privy Council (The Ger- 
mania, 4 Lloyd’s P. C., p. 268), observing that the preamble of the 
Sixth Hague Convention stated that the signatory Powers, ‘‘ anxious 
to insure the security of international commerce against the sur- 
prises of war, and wishing, in accordance with modern practice, to 
protect, as far as possible, operations undertaken in good faith and 
in process of being carried out before the outbreak of hostilities, have 
resolved to conclude a Convention to this effect,’’ holds: 


These words clearly indicate that the purpose of the convention is the 
security of international commerce, and that the operations undertaken in good 
faith and in process of being carried out are operations of a commercial char- 
acter. 


Therefore, the right to days of grace, and other privileges and 
exemptions given by that convention, was denied to ships not navire 
de commerce and so to a very valuable racing yacht. 

The prize court went further and held these privileges would be 
denied to merchant ships, except when engaged in operations of a 
commercial character. 

Thus, the Prinz Adalbert and Kronprinzessin Cecelie (4 Lloyd’s 
P. C., p. 360), German steamships, belonging to the Hamburg-Ameri- 
ean Line, having been advised that war had broken out between Ger- 
many and France, sought refuge from capture by French warships by 
taking refuge in a British port (Falmouth) and, on the outbreak of 
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the war between Great Britain and Germany a day later, were there 
seized and held as prizes. They claimed the right to depart freely, or 
within days of grace, under the above Hague Convention, or, if not, 
that they were subject to detention only and not to condemnation. 
The President of the Prize Court, Sir Samuel Evans, held the vessels 
not in port ‘‘in pursuance of any commercial undertaking at all. 
When the master took the vessel into port and kept her there his object 
was not to engage in commerce; he was not taking part in any com- 
mercial operation whatever; but was using the port for a totally dif- 
ferent purpose, which I think was not contemplated when the Powers 
agreed on this provision of the Hague Convention.’’ Accordingly, 
he condemned the ships as droits of Admiralty in favor of the Crown. 

On appeal to the Judicial Committee of the Privy Council, how- 
ever, their Lordships were of opinion that the effect of the preamble 
of the Sixth Hague Convention, and Articles 1 and 2 thereof, ad- 
mitted of considerable doubt. Therefore, they refused to decide the 
question at that time, but indicated that an order for detention only 
and not condemnation was correct, reserving all rights until the 
views of Germany as to this Convention were ascertained. (4 Lloyd’s 
P. C., p. 372.) 

The Judicial Committee, moreover, dealt with the case of a cer- 
tain German ship which had sought refuge at Port Said within the 
territory neutralized in connection with the Suez Canal, having ar- 
rived in ignorance of the state of war August 5, 1914. She was, on 
October 16, taken possession of by the Anglo-Egyptian Government 
and conducted more than three miles out to sea and delivered to 
the British Cruiser Warrior, which seized her as a prize. On hear- 
ing in the Egyptian Supreme Court, sitting in Prize at Alexandria, 
the ship was held properly seized as a prize and ordered detained 
until further orders. Later the court held that Article 2, Hague 
Convention No. 6 of 1907, applied, and ordered the ship detained 
during the war, with a declaration that she must be restored or her 
value paid to her owners at the conclusion of hostilities. 

The case was that of the Gutenfels, and there were included with 
it those of the Barenfels and Derfflinger. The Crown appealed in 


the two first and the owner of the Derfflinger appealed, she having 
been condemned on the special ground that she was built for con- 


version into a war-ship. 
The Judicial Committee of the Privy Council held that Egypt 
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was not a party to the Hague Convention, but their Lordships de- 
clined to decide whether or no the Convention applied to Egypt. 

It may be suggested in passing that Egypt could not be a party 
to the Hague Convention, not being a sovereign nation but part and 
parcel of the Ottoman Empire, or if not, then of the British Empire. 
However, they assumed that the Convention did apply. 

They held further that Port Said was a port enemy to Germany, 
having regard to the British occupation of Egypt; that on August 
4, 1914, a British Order in Council recognized the validity of the 
Hague Convention aforesaid, conditional on Germany doing the same 
within a limited time. Germany did not do so and the order did not, 
therefore, become operative. 

Their Lordships inclined to think, however, this did not apply 
to Egypt. 

On August 5, 1914, the Egyptian Government issued a decision 
or decree like the above Order in Council in many respects, but 
allowing days of grace to enemy ships in her ports, coming under 
the terms of the Convention, to sunset, August 14, for ships not 
more than 5,000 tons gross. The Gutenfels was of greater tonnage, 
so this did not apply to her. 

Their Lordships held the inaction of Germany prevented the 
Hague Convention as above from coming into operation as between 
Great Britain and Germany; that the ship had long outstayed any 
limited right of exemption to which she might be entitled from her 
passage through the Suez Canal, assuming that she had such right. 
They approved a modified order, as in the case of the Chile, for de- 
tention, leaving the ultimate rights between the parties to be deter- 
mined after the war. 

The same conclusion was reached as to the Barenfels. 

As to the Derfflinger, it was held that her construction, designed 
for conversion into a war-ship, prevented the Hague Convention from 
applying (see Article 5); that her voyage through the canal was 
over and her journey rendered abortive by the war, and she had 
landed both cargo and crew; that when war broke out the vessel was 
in the port, not in the exercise of a right of passage, but by way of 
user of the port as a port of refuge; that under these circumstances 
the Canal Convention had ceased to be operative and she was not 
entitled to any protection. 

They said it was also found she had communicated from the port 
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by wireless with the German war-ships the Goeben and the Breslau; 
that the order for her confiscation was right. (Gutenfels, Barenfels, 
Derfflinger, 4 Lloyd’s P. C., 336.) 

The line of decisions indicates the difficulty of the points of law 
which a master, seeking to save his ship from capture, must have to 
determine. Without reproach to the individual judges, they indi- 
cate, too, the strongly partisan character of Prize Jurisdiction where 
the claimant’s rights are habitually adjudicated by an alien, very 
commonly, of course, an enemy Court, in which ingenuity in detain- 
ing or condemning is almost certain to be the predominant trait. 

The professions of a wholly impartial and detached view on the 
part of the judges are habitual, but it would often be more con- 
sistent if they were omitted. 

It would seem as if a vessel on a commercial voyage which, seek- 
ing to escape a violent storm, took refuge in a sheltered port, was in 
no way abandoning her commercial adventure, but wisely seeking to 
preserve it from injury or destruction. It is difficult to see why the 
same line of reasoning does not apply to a merchant ship threatened 
by the clouds of war while on a commercial voyage, which, in con- 


sequence, seeks the shelter of a neutral port. 
CHARLES NoBLE GREGORY. 


PAN-NATIONALISM 


The League of Nations, or some form of pan-nationalistic idea, 
seems to be meeting with more favor in the second decade of the 
twentieth century than the idea of nationalism met in the correspond- 
ing period of the nineteenth century. There is, however, a striking 
similarity in the reception which these ideas have received in their 
respective periods. 

The idea that nationality should be embodied in political unity was 
unpopular among many of the public men of the early nineteenth cen- 
tury. Even when the struggle involving liberalism, constitutionalism 
and the development of the doctrine of nationality was at its height, 
it was difficult for some of those in high position to conceive how such 
ideas could permanently endure. Some of these doubters maintained 
that placed as they were by divine providence on thrones and ‘‘ beyond 
the passions which agitate society’’ they should ‘‘not abandon the 











92 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


people whom they sought to govern to the sport of factions, to error 
and its consequences, which must involve the loss of society,’’ but in 
spite of this contention they have been forced to yield their places. 

During the nineteenth century nation after nation found itself 
lacking in security when it relied upon itself and found the burdens 
of independent military preparation increasingly heavy, and far from 
light when shared through the creation of alliances. The Czar of 
Russia, realizing these conditions in 1898, proposed an international 
conference upon these and other matters. When this conference met 
at The Hague as the first Peace Conference in 1899, the idea of inter- 
nationalism was particularly emphasized. At this time, too, there 
were many scoffers, and the cartoonists made merry with some of the 
plans. The idea of internationalism had, however, been developing 
through the unfolding of the concept of the family of nations which, 
though at first European, came to include the United States after its 
independence, then Turkey after 1856, and Japan from 1899. Japan 
recognized the significance of entering into this family, and the Em- 
peror at this time said: 

In view of the responsibilities that devolve upon us in giving effect to the 
new treaties, it is our will that our ministers of state, acting on our behalf, 
should instruct our officials of all classes to observe the utmost cirecumspection 
in the management of affairs, to the end that subjects and strangers alike may 
enjoy equal privileges and advantages and that, every source of dissatisfaction 
being avoided, relations of peace and amity with all nations may be strengthened 


and consolidated in perpetuity. 


Japan thus came as a nation in full standing to the First Hague 
Conference in 1899, where in all twenty-six states were represented. 
At the Second Hague Conference in 1907 the number of states repre- 
sented was forty-four. It was, however, clearly announced that these 
conferences were called with ‘‘the desire to arrive at that high ideal 
of international justice which is the constant aim of the whole civilized 
universe.’’ The various conventions drawn up at these conferences 
were, nevertheless, for the most part, binding only upon states which 
ratified them and only a degree of internationalism was secured, but 
not regulations for ‘‘the whole civilized universe.’’ 

Suarez, in 1612 even, had realized the need of a more general basis 
for world security, and in looking about at the states of his day said: 
‘*None of these states is sufficient for itself; all have need of reciprocal 
support, association, and mutual relations to ameliorate their situa- 
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tions.’’ The representatives of some states at the Peace Conference of 
1919 seem to be holding the old ideas of balance of power, alliances, 
and other combinations, while others seem to appreciate the drift 
toward the recognition of a degree of world unity. Metternich in his 
day viewed the effort of peoples to obtain embodiment in national 
unities as ‘‘absurd in itself.’’ So in these days some view ‘‘the para- 
mount authority of the publie will’’ as did Metternich, but Metternich, 
and Francis Joseph, who connected Metternich’s day with the twen- 
tieth century, have both passed away. As nationalism was not sacri- 
ficed, but, rather when separated from provincialism, given a greater 
opportunity for self-realization through the development of inter- 
nationalism, so nationalism and internationalism, as is clearly shown 
in the demand for self-determination of peoples and for effective 
sanction for international rights, will not be sacrificed in the develop- 
ment of pan-nationalism, but will be offered an opportunity for devel- 
opment to a degree hitherto unknown. 


G. G. W. 


THE RECOGNITION OF THE CZECHO-SLOVAKS AS BELLIGERENTS 


In September, 1918, the Secretary of State announced that, as the 
Czecho-Slovak peoples had taken up arms against the German and 
Austro-Hungarian Empires, and had placed organized armies in the 
field, which were waging war against those empires, under officers of 
their own nationality and in accordance with the rules and practices 
of civilized nations; and that as the Czecho-Slovaks had, in the prose- 
cution of their independent purposes in the existing war, confided 
supreme political authority to the Czecho-Slovak National Council, 


The Government of the United States recognizes that a state of belligerency 
exists between the Czecho-Slovaks thus organized and the German and Austro- 
Hungarian Empires. 

It also recognizes the Czecho-Slovak National Council as a de facto belligerent 
government, clothed with proper authority to direct the military and political 
affairs of the Czecho-Slovaks. 


It was also announced simultaneously that the Government of the 
United States was prepared to enter formally into relations with the 
de facto government thus recognized for the purpose of prosecuting 
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the war against the common enemy, the Empires of Germany and 
Austria-Hungary. 

The tests which are commonly laid down respecting the propriety 
of the recognition of the belligerency of insurgents by a foreign power 
are designed to indicate the circumstances when such action may be 
taken without justifying complaint by the parent state engaged in the 
task of repression. The absence of ground for such complaint per- 
mits on principle the maintenance of friendly relations between that 
state and the power according recognition. The act of recognition 
serves, moreover, to release the former from responsibility for what- 
ever may be done by the insurgents. 

The recognition accorded the Czecho-Slovaks rested upon a differ- 
ent basis. The United States was at war with Austria-Hungary as well 
as Germany, and possessed the right as a belligerent to endeavor to 
cause the disintegration of either Empire as a means of weakening 
opposition and of hastening the day of victory. There was no duty 
to the enemy to refrain from such action. Hence it became unim- 
portant whether, in recognizing the Czecho-Slovaks, those conditions 
were met which should have been satisfied had the United States been 
a neutral seeking to avoid participation in the conflict as the enemy 
of the Central European States. 

That it was reasonable as well as expedient for the United States to 
accord recognition when it did, is not open to question. The justness 
of the claim of the Czecho-Slovak peoples to the control, disposition 
and government of the territories which they had long occupied was 
not lessened by their inability to maintain an army within their ances- 
tral lands. Nor did that circumstance necessarily render arbitrary 
the determination of the United States and of the Allies to assist those 
peoples to realize their national aspirations through the recognition 
accorded. This mode of helping the Czecho-Slovak peoples in their 
struggle to bring into being a new State might have been open to criti- 
cism had their armies been disorganized bands waging a ruthless war 
regardless of the practices of civilized nations, or had they not con- 
fided their supreme political authority to an organized national coun- 
cil, or had their aspirations been deemed unsound in principle or 
ineapable of exact geographical definition. In no one of these respects, 
however, were the Czecho-Slovaks wanting. It is believed that the 
United States acted wisely in pursuing the course which it did, and 
which was in harmony with the action taken by Great Britain in 
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August, 1918. The text of the Declaration of Independence of the 
Czecho-Slovak nation, adopted at Paris October 18, 1918, gives promise 
of a new State whose ancient heritage of independence strengthens 
hope in the virility of its institutions, and whose profession of allegi- 
ance to principles of democracy gains increased respect through 
the announcement of a readiness to assume a proper portion of the 
Austro-Hungarian pre-war public debt. 
CHARLES CHENEY Hype. 


PLEASURE AND RACING YACHTS IN PRIZE LAW 


The prize courts in the present war have been called on to decide 
some novel points as to the status of private yachts, and to consider 
their rights in several particulars. 

The Austro-Hungarian steam yacht Oriental, two hundred and 
eighty tons burden, owned by Dr. Desiderius de Bayer Kruesay, of 
Budapest, was at Southampton at the outbreak of war and was there 
detained. Two days later Austria-Hungary agreed to days of grace 
and the yacht was released. However, the days of grace expired 
and she was still at Southampton and was again seized. 

It was found that she was flying from her stern post a Hun- 
garian flag. There was no authorized flag of Hungary, but there 
was an Austro-Hungarian flag, and the flag in question was a part 
of this. 

It was claimed she was a Swedish vessel registered with the Royal 
Swedish Sailing Association, with a Swedish crew and captain, and 
jointly owned by Dr. Kruesay and Dr. Banck, of Helsingborg, Swe- 
den. She had gone to Cowes for the Regatta and was thus in British 
waters. 

The President of the Prize Court, the Right Honorable Sir Samuel 
Evans, held that clearly, by the ship’s papers and from the fact of 
her flying the Hungarian flag, her nationality must be held to be 
Hungarian; that the fact that the owner was admitted a member 
of a Swedish yacht club was absolutely immaterial; that the papers 
showed ownership in Dr. Kruesay alone, and by the settled rules of 
prize law, as well as by the Declaration of London, the test of 
nationality was the flag a vessel was entitled to fly. 
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The Crown contended that the provision of the Hague Conven- 
tion, giving vessels in a hostile port at the outbreak of war days 
of grace, applied only to merchant vessels and not to pleasure yachts. 
This contention seems to have been allowed, and the days of grace 
to have been granted by the Crown notwithstanding. The yacht, 
for some reason, failed to avail herself of these days. 

She was therefore held clearly enemy property, condemned, or- 
dered sold, and the proceeds paid into court. 

The President refused an application for admission of an appeal. 
(The Oriental, 1 Lloyd’s [1915], P.C. 355.) 

About six months later the same court was asked to condemn the 
celebrated German racing yacht Germania, one hundred and twenty- 
three tons (net), owned by Gustav Krupp von Bohlen, of the Im- 
perial German Yacht Club. She was estimated worth £45,000, and 
came to Southampton to take part in the Cowes Regatta, with a Ger- 
man skipper and crew and also an English skipper and mate. 

She was dry docked for repairs, but was seized August 4, 1914, 
in the wet dock at Southampton. An order merely for her detention 
during the war was at first made, but later her condemnation was 
claimed. 

On behalf of her owner it was urged that, being in a British 
port when hostilities broke out, the order for detention should re- 
main in foree, that she had never been given days of grace to enable 
her to depart, and that, as a racing sailing yacht of no value for 
commercial, naval or military purposes, she was not confiscable, and 
confiscation would be contrary to the comity of nations and the 
Hague Conventions. 

Austria-Hungary had given days of grace and therefore they 
were allowed to the Hungarian yacht above. Germany gave no 
days of grace. 

The President held that a racing yacht, clearly, did not come 
within the Sixth Hague Convention, which dealt only with matters 
relating to commerce and was meant only to protect those engaged 
in commerce. He held this yacht not within the term navire de 
commerce. That not being protected by the Hague Convention, it 
must be condemned. 

Repairs had been made before seizure and later to keep the yacht 
from deterioration, at the risk of repairers, and the court was pre- 
pared to decide against a claim interposed for them, but the Crown 
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consented to a reference and the Court was glad of this. (The Ger- 
mania, 4 Lloyd’s P. C. 237.)? 

The London Times of January 18, 1918, states that the Germania 
only realized £10,000, and was bought by Mr. H. Hannevig, a Nor- 
wegian resident in London, and transferred to his brother, Mr. 
C. Hannevig, of New York. Ten thousand pounds was deposited 
with the marshal as a guarantee that during the war she would not be 
transferred to an enemy, and this sum was, through the marshal, 
presented by Mr. C. Hannevig to the British and French Red Cross 
Societies, a new guarantee being substituted. (4 Lloyd’s P. C., p. 
238, note.) 

It appears that a Belgian yacht, the Primavera, was seized by 
the Germans when they entered Antwerp, and condemned in the 
Hamburg Prize Court. The Court said it was not established that 
the nations have firmly adopted the practice of excluding yachts from 
the right of capture at sea. (4 Lloyd’s P. C., p. 265, note.) 

Mr. Bateson, K.C., contended in the English Prize Court that the 
German Court placed the Primavera in the same category as merchant 
ships, but his contention was not successful in inducing like action 
in the English courts. 

The cases seem to establish that the old classification of vessels as 
ships of state or merchant ships is not comprehensive. That yachts, 
either designed for pleasure cruising or for racing, and whether pro- 
pelled by steam or sail, are a separate class, and not entitled to the 
special exemptions or privileges accorded to either of the other classes. 

CHARLES NoBLE GREGORY. 


AGREEMENT BETWEEN THE UNITED STATES AND GERMANY 
CONCERNING PRISONERS OF WAR ? 


On November 11, 1918, the American and German delegates at 
Berne signed an agreement concerning prisoners of war, sanitary, 
personnel and civil prisoners. As the armistice was signed on the 
same date, the provisions of this Prisoners’ Agreement were super- 
seded by the terms of the armistice, and therefore it is unlikely that 


1The decision was affirmed by the Judicial Committee of the Privy Council 


March 29, 1917. 4 Lloyd’s P. C., p. 266. 
2 Printed in Supplement to American Journal of International Law, January, 


1919. 
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the Prisoners’ Agreement will ever be ratified and put into force. 
The provisions of this agreement, however, are of interest as showing 
the extent to which it was considered necessary to establish, by a 
most definite and explicit agreement, the enforcement of humane 
treatment of prisoners of war. 

The treatment of prisoners of war had been previously considered 
at the two Hague Conferences, and the agreement reached, which 
was substantially the same at both Conferences, was embodied in a 
section of the annex relating to the Laws and Custom of War on 
Land, attached to Hague Convention II, of 1899, and Hague Con- 
vention IV, of 1907. 

Both of the Conventions above mentioned provided that their 
provisions and regulations did not apply except between contracting 
powers, and then only if all the belligerents were parties to the Con- 
vention. Inasmuch as Serbia had never ratified the 1907 Convention 
it has not been applied in this war. The 1899 Convention, however, 
had been ratified or adhered to by all the belligerents engaged in 
the conflict until the entrance of Liberia on August 4, 1917, and there- 
fore the provisions and regulations of this Convention were tech- 
nically in force until that date. 

The general treatment provided for in 1899 Hague Convention 
II was that the prisoners of war ‘‘must be humanely treated;’’ that 
they ‘‘may be interned in a town fortress, camp or any other locality, 
and bound not to go beyond certain fixed limits, but they can only be 
confined as an indispensable measure of safety ;’’ and their labor may 
be utilized according to their rank and aptitude, but ‘‘their tasks 
shall not be excessive, and shall have nothing to do with the military 
operations ;’’ and that they ‘‘shall be subject to the laws, regulations 
and orders in foree in the army of the State into whose hands they 
have fallen.’’ This agreement also contains regulations governing 
the employment at labor and the payment therefor, parole, establish- 
ment of a bureau of information and its functions, pay to officers, 
religious freedom, wills, burial, repatriation, ete. It further pro- 
vides that ‘‘failing a special agreement between the belligerents, 
prisoners of war shall be treated as regards food, quarters, and cloth- 
ing, on the same footing as the troops of the government which has 
captured them.’’ 

It would seem that these requirements were precisely the terms 
which any civilized and self-respecting nation would impose upon 
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itself in the treatment of its prisoners without the obligation of any 
treaty stipulations. 

Furthermore a special agreement on this subject had been made 
in Article XXIV of the Treaty of Amity and Commerce between 
the United States and Prussia, signed July 11, 1799, revived by 
Article XII of the Treaty of May 1, 1828, and subsequently accepted 
by the German Government as binding upon the empire. By this 
agreement the two contracting parties solemnly pledged themselves 
that, in ease of hostilities between them, prisoners of war should not 
be subjected to destructive treatment but 
they shall be placed . . . in wholesome situations; that they shall not be 
confined in dungeons, prison-ships, nor prisons, nor be put into irons, nor bound, 
nor otherwise restrained in the use of their limbs; that the officers shall be 
enlarged on their paroles within convenient districts and have comfortable quar- 
ters, and the common men be disposed in cantonments open and extensive enough 
for air and exercise, and lodged in barracks as roomy and good as are provided 
by the party in whose power they are for their own troops; that the officers shall 
also be daily furnished by the party in whose power they are with as many 
rations, and of the same articles and quality as are allowed by them, either in 
kind or by commutation, to officers of equal rank in their own army; and all 
others shall be daily furnished by them with such rations as they shall allow 
to a common soldier in their own service; . . . that each party shall be al- 
lowed to keep a commissary of prisoners of their own appointment, with every 
separate cantonment of prisoners in possession of the other, which commissary 
shall see that prisoners, as often as he pleases, shall be allowed to receive and 
distribute whatever comforts may be sent to them by their friends, and shall be 
free to make his reports in open letters to those who employ him. 


In view of the above-quoted provisions governing the treatment 
of American and German prisoners, and the standards supposed to 
have been reached by twentieth century civilization, it is significant 
that in this war it was considered imperative by the American Gov- 
ernment to insist upon a new prisoners’ agreement with Germany, 
which will be found to contain 184 articles, together with seven 
elaborate annexes. 

From the provisions incorporated in this Prisoners’ Agreement 
it would appear, that while in the year 1899 and also in the year 
1907 the words ‘‘humane treatment’’ were regarded as having a uni- 
versally accepted meaning, unnecessary of minute definition, in the 
year 1918, as a result of the treatment experienced by prisoners 
during this war, the American delegates deemed it advisable to set 
forth in the greatest detail the acts to be permitted and the acts to 
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be prohibited in complying with the regulation requiring ‘‘ humane 
treatment’’ for prisoners. 

Selecting at random from the provisions of this agreement it will 
be noted that the ‘‘ humane treatment’’ of prisoners requires that they 
shall be protected ‘‘from acts of violence, ill-treatment, cruelties, 
personal insults and from public curiosity ;’’ ‘‘against the inclemen- 
cies of the weather ;’’ ‘‘against sickness, to the same extent as nationals 
of the captor state;’’ that they shall not be ‘‘treated as criminals;’’ 
that ‘‘prisoners of war shall be allowed to talk to each other;’’ that 
they ‘‘shall not be subjected to extreme heat or cold;’’ that such 
quantity and quality of wholesome food shall be provided ‘‘as is 
necessary to maintain unimpaired their normal physical health and 
working capacity ;’’ that ‘‘dogs shall not be used as guards in the 
interior of prison camps, nor in guarding, working or exercising de- 
tachments unless they are in leash or are securely muzzled;’’ that 
they ‘‘shall be permitted to retain the clothing necessary for their 
personal use;’’ that they ‘‘shall neither be required to perform nor 
by menaces, threats or force coerced into volunteering to perform, 
any work directly related to the operations of the war;’’ that ‘‘all 
female personnel serving with the armed forces of either of the con- 
tracting parties shall, if captured, be given every possible protection 
against harsh treatment, insult or any manifestation of disrespect 
in any way related to their sex;’’ and many other provisions of a 
similar nature. 

The Prisoners’ Agreement also contains most explicit provisions 
governing the exercise of the duties undertaken by the neutral power 
designated to look after the interests of the captives by inspecting 
and reporting upon the conditions of their captivity; which work, 
as regards German prison camps, it will be remembered, was per- 
formed by American officials, prior to the breaking off of diplomatic 
relations between the United States and Germany. 

Sinee, as a result of the conditions prevailing in some prisoners’ 
camps during this war, it has been found necessary to enter into an 
agreement containing the provisions embodied in this agreement 
regulating the treatment of prisoners, it would seem desirable that 
an agreement along these lines should be included in the conventions 
growing out of the Peace Conference, in order that, as a matter of 
recognized and codified international law, prisoners of war should 
have the full protection against abuses which have not been pre- 
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vented even by the enlightened opinion of the twentieth century, as 
a safeguard in case a league of nations should not prove to be a 
complete and lasting barrier against future hostilities among nations. 


nations. 
CHANDLER P. ANDERSON. 


INTERNATIONAL PARTICIPATION IN COURTS-MARTIAL 


Certain of the French Courts have, during the war, invited Belgian 
advocates to appear before them. Recently, however, a Frenchman was 
permitted to appear in a court-martial in France upon a case con- 
ducted by American authorities. The matter related to several counts 
against a neutral civilian employee who was with the American Army. 
The French advocate appeared for the neutral alien. 

The French advoeate reports that he was received with every 
courtesy and was given every opportunity to defend his client before 
the court which particularly impressed him by its effort to reach a 
just decision regardless of all technicalities. In a French paper men- 
tioning this case, significant mention is made of the desirability of 
more extended interchange of legal representatives before the French 
and American tribunals. The article closes: 

“May the future—the immediate future—see this wish realized and as in 
all the great confederation of the allies may there be only one justice, one law 
and one united defense and sanction.” 


G. G. W. 
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August, 1918. 
27 GermMany—Ruvussia. Treaty relative to Baku, ete., signed. Cur- 


rent History, 9 (Pt. 1) : 401. 


October, 1918. 

4 Araps. Allied Governments formally recognize the belligerent 
status of Arab forces fighting with Allies against Turks in 
Palestine and Syria. Current History, 9 (Pt. 2) : 354. 

4 Butearta. Czar Ferdinand abdicated in favor of his son Boris. 
Current History, 9 (Pt. 2) : 354. 

5 Russra. Abrogated the treaty of peace with Turkey. Current 
History, 9 (Pt. 2) : 354. 

5 Avustria-HunGary. Appealed to President Wilson to conclude 
an armistice immediately, and to start negotiations for peace. 
Current History, 9 (Pt. 2):354. Official Bulletin, No. 441, 
October 19, 1918. 

6-8 Germany. Prince Maximilian of Baden sent note to Presi- 
dent Wilson proposing a peace parley on President Wilson’s 
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principles and asking for an armistice. On October 8, the 
President replied, calling for evacuation of invaded territory 
before an armistice could be asked. Current History, 9 (Pt. 
2):354. Texts: Official Bulletin, No. 433, October 9, 1918. 

Turkey. Turkish emissaries sent to Allies from Smyrna to ask 
peace. Current History, 9 (Pt. 2):354. Official text of re- 
quest for armistice: Official Bulletin, No: 436, October 14, 1918. 

Austria-Hungary. Emperor Charles issued manifesto announc- 
ing decision to unite Croatia, Slavonia, Bosnia, and Herzego- 
vina in one state. Current History, 9 (Pt. 2) : 354. 

Huneary. Dr. Alexander Wekerle, Hungarian Prime Minister, 
resigned. Current History, 9 (Pt. 2) : 354. 

TurKEy. Note from Turkey making peace offer. Official Bulle- 
tin, No. 436, October 14, 1918. 

GeRMANY. Answered American note of October 8, agreeing to 
terms, but asking for a mixed commission on the evacuation 
of invaded territory. Current History, 9 (Pt. 2):354. Offi- 
cial Bulletin, No. 437, October 15, 1918. 

Unitep StaTesS—GERMANY. American reply to German note of 
October 12 declared there would be no armistice as long as 
German forces continued barbarities; that there would be no 
agreement with an autocratic government, and that the evacu- 
ation of invaded territory would be under the direction of the 
Allied military chiefs alone. Current History, 9 (Pt. 2) : 354. 
Official Bulletin, No. 437, October 15, 1918. 

GeRMANY. Prussian Diet withdrew opposition to equal franchise 
and Federal Council accepted proposed amendment to the con- 
stitution restricting the right of the Emperor to declare war 
and make treaties. Current History, 9 (Pt. 2) : 354. 

Potanp. Great Britain recognized Polish National Army as 
autonomous, allied, and co-belligerent. Current History, 9 
(Pt. 2) : 354. 

Huneary. Proclamation read in Hungarian Parliament declar- 
ing Hungary a separate state. Current History, 9 (Pt. 2) : 354. 

Avustris. Proclamation made of organization of Austria on fed- 
erated basis. Current History, 9 (Pt. 2) : 354. 

CzecHo-SLovAK Nation. Proclaimed its independence; Czechs 
seized Prague. Current History, 9 (Pt. 2):354. Official Bul- 
letin, No. 441, October 19, 1918. 





THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Austria. Baron Burian resigned as Austrian Premier. Current 
History, 9 (Pt. 2): 354. 

Unitep States—Auvstria. American reply to Austrian note of 
October 19 refused request, stating that the independence of 
the Czecho-Slovaks and Jugo-Slav nations had been recognized 
by the United States, and with these nations would rest the 
decision as to any terms proposed by Austria. Current His- 
tory, 9 (Pt. 2):354. Official Bulletin, No. 441, October 19, 
1918. 

GreRMANY—UNITED States. Third German note relative to peace 
text. Current History, 9 (Pt. 1):368. Official Bulletin, No. 
444, October 23, 1918. 

GeERMAN-AUSTRIAN State. German-Austrian deputies in the 
Austrian Parliament issued declaration announcing creation 
of German-Austrian State. On October 30, this German- 
Austrian National Council sent a note to the United States 
with notification of formation of the State. On November 12, 
it was proclaimed a part of the German Republic. New York 
Times, October 23, November 13, 1918. 

GrERMANY—UNITED Srates. American answer to third German 
peace note (Oct. 20), text. Current History, 9 (Pt. 1) : 370. 
Official Bulletin, No. 445, October 24, 1918. 

Russia. Foreign Minister Tchitcherin sent note to President 
Wilson announcing readiness of Bolsheviki to conclude an 
armistice upon evacuation of occupied territory and asking 
when American troops would be withdrawn from Russia. Cur- 
rent History, 9 (Pt. 2) : 560. 

GreRMANY—UNITED States. Fourth German peace note. Text: 
Current History, 9 (Pt. 1):371. Official Bulletin, No. 449, 
October 29, 1918. 

AustriA-HunGary. Austrian note to Allies asking immediate 
negotiations without awaiting results of exchanges with Ger- 
many. Conceded all rights asked for Czecho-Slovaks and Jugo- 
Slavs, and asked for immediate cessation of hostilities. Text: 
Current History, 9 (Pt. 1):560. Official Bulletin, No. 451, 
October 31, 1918. 

Avustria—UnitTep States. Austrian note asking immediate ar- 
mistice. Text: Current History, 9 (Pt. 1):394. Official Bulle- 
tin, No. 451, October 31, 1918. 





CHRONICLE OF INTERNATIONAL EVENTS 105 


CzrecHo-SLovaK Repusiic. Czech National Council took over 
control of Prague on October 28. On October 29, the Republic 
was proclaimed. New York Times, October 30, 1918. 

GERMANY. German note to United States telling of steps taken 
toward democratization of Germany. Current History, 9 
(Pt. 1):561. Official Bulletin, No. 445, October 24, 1918. 

Turkey. Armistice signed to go into effect at noon, local time, 
October 31. Text, with additional clause: Current History, 
9 (Pt. 1):399. Official Bulletin, No. 452, November 1, 1918 
(no text). 

AustriA—IraLy. Italy informs Austria plea for armistice came 
too late. New York Times, October 30, 1918. 

Turkey. United States notifies Turkey that the request for 
armistice will be brought to the attention of nations at war 
with Turkey. New York Jimes, November 1, 1918. Official 
Bulletin, No. 452, November 1, 1918. 

SupreMe War Councit. Formal meetings began at Versailles. 
New York Times, November 1, 1918. Official Bulletin, No. 
456, November 6, 1918. 

Sersia. The Kingdom of Greater Serbia proclaimed. Bosnia 
and Herzegovina incorporated themselves with the Kingdom. 
New York Times, November 1, 1918. 


Bonemia. German-Bohemian Deputies proclaimed the indepen- 
dence of the State of German Bohemia and entered into nego- 
tiations with the Berlin Government with a view to joining 
German Austria to Germany. New York Times, November 1, 
1918. 


November, 1918. 
1 Austria. General Diaz of Italian Army delivered armistice 

terms to Austria. New York Times, November 2, 1918. 

Austria. Ex-Premier Tisza assassinated. New York Times, No- 
vember 2, 1918. 

GrerMANy — Austria. Austria breaks off diplomatic relations 
with Berlin. New York American, November 2, 1918. 

PoLtanp. The United States recognized the Polish Army as 
autonomous and co-belligerent. New York Times, November 
5, 1918. Official Bulletin, No. 455, November 5, 1918. 





THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


BuueariA. King Boris abdicated. A peasant government was 
established under the leadership of M. Stambuliwsky. New 
York Times, November 3, 1918. 

Austria. Armistice signed with General Diaz, to go into effect 
at 3 o’clock, November 4. Text: Current History, 9 (Pt. 1): 
396. Official Bulletin, No. 454, November 4, 1918. 

JuGo-SLav Repusuic. Formation announced. New York Times, 
November 4, 1918. 

GERMANY—UNITED States. United States notifies Germany that 
Allies are-willing to arrange armistice on President Wilson’s 
principles, and that terms can be obtained from Marshal Foch. 
Text: Official Bulletin, No. 456, November 6, 1918. 

GERMANY—UNITEp States. Final American answer to fourth 
German peace note (October 27). Text: Current History, 9 
(Pt. 1):372. Official Bulletin, No. 456, November 6, 1918. 

Russia. Bolshevist Government handed neutral ministers a note 
for transmission to Entente nations asking for opening of 
peace negotiations. Current History, 9 (Pt. 2) : 560. 

Russ1a—GERMANY. Germany demanded withdrawal of all Rus- 

sian representatives in Germany. Current History, 9 (Pt. 2): 
560. 
GERMANY. German armistice delegation reached Allied lines 
on November 3, and Allied headquarters on November 8. New 
York Times, November 7, 1918. Official Bulletin, No. 459, 
November 9, 1918. 

Bavaria. Bavarian Diet passes decree deposing Wittelsbach 
dynasty. Bavarian Republic proclaimed. New York Times, 
November 9, 1918. 

GERMANY. Prince Max of Baden resigned as Chancellor. Resig- 
nation not accepted. New York Timas, November 9, 1918. 
Manifesto: Official Bulletin, No. 460, November 11, 1918. 

GeRMANY. The Kaiser abdicated. Prince Max of Baden was 
named Regent of the Empire; Friedrich Ebert was appointed 
Chancellor. Formal abdication of the Kaiser was dated No- 
vember 28. New York Times, November 9, 1918. Official Bul- 
letin, No. 460, November 11, 1918. 

Brunswick. The Duke of Brunswick and his successor abdi- 
eated. New York Times, November 10, 1918. 





CHRONICLE OF INTERNATIONAL EVENTS 107 


Wirrremserc. The King of Wiirttemberg abdicated. New 
York Times, November 11, 1918. 

GreRMANY. The Entente Allies and the United States. Armistice 
signed at 5 a.m., French time. Text: Current History, 9 (Pt. 
1):363. Official Bulletin, No. 460, November 11, 1918. 

11 MerckLensurc-ScHwerin. The Grand Duke abdicated. New 
York Times, November 12, 1918. 

11 O.vpensurc. The Grand Duke of Oldenburg was dethroned. 
New York Times, November 12, 1918. 

11 Saxony. King Friedrich August abdicated. New York Times, 
November 12, 1918. 

11 or 13 Avustria-HuNGARY. Emperor Charles abdicated as Em- 
peror. Text: Current History, 9 (Pt. 1) : 398. 

12 Germany. Revised text of armistice announced. Text: Official 
Bulletin, No. 462, November 13, 1918. 

12 Roumanta. The new Roumanian Government declared war on 
Germany. New York Times, November 13, 1918. 

13. Germany. Appealed to the United States for food. Texts of 
appeal and reply of United States: Official Bulletin, No. 462, 
November 13, 1918. 

13. AtLsace-LoRRAINE. Members of the Second Chamber of Alsace- 
Lorraine constituted themselves into a National Council. New 
York Times, November 14, 1918. 

Hesse. Republic proclaimed. New York Times, November 14, 
1918. 

WirrreMBerG. Republic proclaimed. New York Times, Novem- 
ber 14, 1918. 

Lippe-DetMoLp. Prince Leopold abdicated. New York Times, 
November 14, 1918. 

Saxe-Wemmar. Grand Duke William abdicated. New York 
Times, November 14, 1918. 

GerMANY. Formal abdication by William II of rights to the 
erown of Prussia and Germany. Text: New York Times, De- 
eember 1, 1918. Official Bulletin, No. 460, November 11, 1918. 

December, 1918. 

1 Roumanta. The National Roumanian Council of Transylvania 
proclaimed union with the Kingdom of Roumania. New York 
Times, December 8, 1918. Summary of proclamation: New 
York Times, December 11, 1918. 
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Former Crown Prince Wilhelm renounced his rights to the crown 
of Prussia and Germany. Text: New York Times, December 
7, 1918. 

President Wilson sailed for Europe; arrived at Brest December 
13, 1918. New York Times, December 5, 1918. Official Bulle- 
tin, No. 479, December 4, 1918. 

France. Certain trade treaties abrogated. New York Times, 
December 5, 1918. 

Preru—Cuitr. Bolivia offers her services to Peru in the dispute 
with Chile. Washington Post, December 5, 1918. 

Buue@ariA. Premier Malinoff resigned and was succeeded by M. 
Monehanoff. New York Times, December 5, 1918. 

PoLAND—GERMANY. Poland issued ultimatum to Germany de- 
manding withdrawal of German troops. New York Times, 
December 5, 1918. 

GERMANY. United States Army refuses to recognize authority 
of German Soviets over German officials. Washington Post, 
December 6, 1918. 

GERMANY. Crown Prince renounced his right to throne. New 
York Herald, December 7, 1918. 

GERMANY. The Crown Prince renounced his right to the German 
throne. Text: New York Times, December 7, 1918. 

Bapen. Southern Baden announces desire to join Switzerland. 
New York American, December 7, 1918. 

BapEN. Reported that Southern Baden is seeking to join Swit- 
zerland. New York American, December 7, 1918. 

CHILE—GRrREAT Briratn. Chile suggests that Great Britain re- 
turn Chilean ships requisitioned at beginning of war. Wash- 
ington Herald, December 7, 1918. 

Be.eium. King of Belgium and French Premier agree Belgium’s 
status must be changed. New York Times, December 7, 1918. 

KorEA—JAPAN. Koreans appeal to the United States for help 
to effect a separation from Japan. New York Times, Decem- 
ber 7, 1918. 

SwEDEN—RussiA. Sweden recalls diplomatic and consular offi- 
cers in Russia. New York Times, December 8, 1918. Official 
Bulletin, No. 487, December 13, 1918. 
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Unirep States—ARMENIA. The United States declines to recog- 
nize new Armenian Republic. New York Times, December 8, 
1918. 

Unirep Srares—Preru—Cuite. President Wilson tenders the 
mediation of the United States in the Tacna-Arica question. 
El Diario Ilustrado (Santiago), December 8, 9, 1918. 

SwEDEN—Russia. Sweden recalls her diplomatic and consular 
representatives in Russia. New York Times, December 9, 1918. 
Official Bulletin, No. 487, December 13, 1918. 

SwepEN—Russia. Sweden recalls her diplomatic and consular 
representatives in Russia. Washington Post, December 9, 1918. 
Official Bulletin, No. 487, December 13, 1918. 

Estuonia. German Government recognized the Republic of 
Esthonia. Washington Post, December 10, 1918. 

Scu.Leswic-Ho.sTeIn. Announcement that Schleswig-Holstein 
will be a republic. New York Tribune, December 10, 1918. 

CENTRAL Powers. Again ask the United States to intercede in 
their behalf. Are told to address such requests to all the Al- 
lies. New York Times, December 10, 1918. Official Bulletin, 
No. 484, December 10, 1918. 

Preru—CuiLe. Peru accepts the United States as mediator in 
the dispute with Chile. New York Times, December 10, 1918. 

GerMany. Dr. Solf, minister for foreign affairs, resigned. New 
York Times, December 17, 1918. 

SwITzERLAND. Gustave Ador elected President of Swiss Repub- 
lic. New York Times, December 12, 1918. 

Hesse. The ‘‘People’s Council for Republic of Hesse’’ replaced 
the Hessian Workman’s, Peasants’ and Soldiers’ Council. New 
York Herald, December 12, 1918. 

Unirep States. Asks Latin American countries to join in urging 
amicable settlement between Peru and Chile. New York 
World, December 13, 1918. 

GerMANy. Dr. Solf, minister for foreign affairs, resigned. New 
York Times, December 13, 1918. 

Peace CoNFERENCE. Announced that the Conference would be- 
gin January 3, 1919. New York Tribune, December 13, 1918. 

Preru—CuiLe. United States presented notes to Chile and Peru, 
pleading for peace in South America. Washington Post, De- 
cember 13, 1918. Official Bulletin, No. 486, December 12, 1918. 
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Norway—Russia. Norwegian Legation left Petrograd. Wash- 
ington Post, December 13, 1918. Official Bulletin, No. 491, 
December 18, 1918. 

Norway. Asks admission to Peace Conference discussion of 
League of Nations. New York Times, December 14, 1918. 

German armistice extended to 5 a.m., January 17, 1919. New 
York Times, December 15, 1918. Official Bulletin, No. 488, 
December 14, 1918. 

France. President Wilson lands at Brest. New York Times, 
December 14, 1918. Official Bulletin, No. 487, December 13, 
1918. 

Norway—Russia. Norwegian Legation left Petrograd. New 
York Times, December 13, 1918. Official Bulletin, No. 491, 
December 18, 1918. 

Norway. Asks a voice in framing a league of nations. New 
York Herald, December 15, 1918. 

Armistice extended to January 17, 1919. New York Times, De- 
ecember 15, 1918. Official Bulletin, No. 488, December 18, 1918. 

GERMANY. Swiss Legation asked for official information as to 
date and place of formal Peace Conference. New York Times, 
December 15, 1918. Official Bulletin, No. 488, December 14, 
1918. 

Marshal Foch refuses to recognize the Soldiers’ and Workmen’s 
Councils in Germany. World, December 16, 1918. 

Summary of armistice extension. World, December 16, 1918. 

BoHEeMIA—Moravia—SILesiA. Austria asks self-determination 
for these nations. Washington Post, December 16, 1918. 

PortuGaL. President Sidonio Pais was assassinated. New York 
Times, December 16, 1918. Official Bulletin, No. 489, Decem- 
ber 16, 1918. 

Mexico—UnitTep States. American sailors kill one Mexican and 
wound another while rescuing a comrade in Tampico. New 
York Times, December 16, 1918. Official Bulletin, No. 489, 
December 16, 1918. 

MONTENEGRO. Denies deposing its King. New York American, 
December 17, 1918. Official Bulletin, No. 490, December 17, 
1918. 

Uxranta. The Hetman of Ukrania forced to abdicate. New 
York Herald, December 17, 1918. 
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PoLAND—GERMANY. Poland severs relations with Germany. 
New York Times, December 17, 1918. 

Potanp. Asks Allied recognition. New York Times, December 
17, 1918. 

LUXEMBURG—GERMANY. K. von Busch, German Minister to 
Luxemburg since March, 1914, expelled with his legation. New 
York Times, December 22, 1918. 

Czecno-Stovak Repusiic. Prof. T. A. Masaryk took oath of 
office as President at Prague. New York Times, December 23, 
1918. 

PortruGcaL. New Portuguese Ministry announced. New York 
Times, December 26, 1918. 

GeRMANY—PoLAND. Poland issued ultimatum to Germany de- 
manding right of passage of Polish troops over German-held 
railways to Vilna. New York Times, December 28. 

GerMANY. Foreign Minister Haase resigned and is succeeded by 
Philip Scheidemann. New York Times, December 30, 1918. 
GerMANy. Philip Scheidemann succeeded Hugo Haase as Minis- 

ter of Foreign Affairs. Personnel of cabinet. New York Times, 


December 31, 1918. 
KATHRYN SELLERS. 
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GREAT BRITAIN ? 


Aliens’ Restriction Order. Order in Council further amending 
the. Oct. 23, 1918. (St. R. & O. 1918, No. 1356.) 

Order in Council further amending the. Nov. 25, 1918. 
(St. R. & O. 1918, No. 1549.) 

Armistice. Conditions of an Armistice with Germany, signed 
Nov. 11, 1918 (Cd. 9212). 44. 

Austro-Hungarian Government. Note addressed Sept., 1918, by 
the Austro-Hungarian Government to the Governments of all the 
Belligerent States proposing conversations of a confidential and non- 
binding character respecting the fundamental principles for the con- 
clusion of peace. Miscellaneous, No. 21. (1918.) (Cd. 9148.) 2d. 

British Nationality and Status of Aliens. The Naturalization 
Regulations, Dee. 30, 1914, as amended Oct. 23, 1918. (St. R. & O. 
1918, Nos. 1488, 1861.) 

Currency and Foreign Exchange after the War. First Interim 
‘ Report of Committee on. (Cd. 9182.) 3d. 

Customs. Proclamation. Prohibition of Import. Sept. 27, 1918. 
(St. R. & O. 1918, No. 27; No. 1224.) 

Proclamation. Prohibition of Import. Nov. 8, 1918. 
(St. R. & O. 1918, No. 28; No. 1462.) 

Emigration. Correspondence as to the Emigration Bill. 1918. 
(Cd. 9173.) 2d. 

German Colonies. Correspondence relating to the wishes of the 
Natives of the German Colonies as to their future government. (Cd. 
9210.) 8d. 

Hospital Ships. Circular despatch addressed to H. M. Diplomatic 
Representatives in Allied and Neutral Countries respecting the tor- 
pedoing by German submarines of the British Hospital Ships ‘‘ Rewa,’’ 

1 Parliamentary and Official Publications of Great Britain may be obtained 
for the amount noted, from the Superintendent of Publications, H. M. Stationery 
Office, Imperial House, Kingsway, London, W. C. 2. 
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‘“Glenart Castle,’’? ‘‘Guildford Castle’’ and ‘‘Llandovery Castle.’’ 
Miscellaneous, No. 26 (1918). 41d. 

Imperial War Conference, 1918. Resolutions agreed to by the 
Conference; Extracts from Minutes of the Proceedings; and Papers 
laid before the Conference. (Cd. 9177.) 2s.6d. 

Merchant Tonnage and the Submarine. Supplementary state- 
ment showing for the United Kingdom and for the world, for the 
period Aug., 1914, to Oct., 1918, merchant tonnage losses by enemy 
action and marine risk, merchant shipbuilding output, and enemy 
vessels captured and brought into service; with diagrams showing 
losses and output of merchant tonnage for the United Kingdom and 
for the world for each quarter up to Sept. 30, 1918. (Cd. 9221.) 3d. 

Military Service. Order in Council, Sept. 27, 1918, under the 
Military Service Conventions with Allied States, Act 1917, signifying 
that a Convention, dated Aug. 8, 1918, has been made with Greece. 
(St. R. & O. No. 1225.) 

Ministers. List of His Majesty’s Ministers and Heads of Public 
Departments. Revised, Nov., 1918. 214d. 

Ministry of Shipping. Order, Oct. 18, 1918, made under sec. 11 
(5) of the New Ministries and Secretaries Act, 1916, substituting the 
Shipping Controller for the Lords Commissioners of the Admiralty 
in the Agreements specific in the Schedule to this Order. (St. R. & 
O. 1918, No. 1421.) 

Nitrate of Soda. Memorandum of Agreement between the Chil- 
ean Government and the Nitrate of Soda Executive for the sale and 
purchase of Nitrate of Soda. Miscellaneous, No. 22 (1918). (Cd. 
9149.) 114d. 

Parcel Post. Foreign and Colonial Parcel Post Amendment (No. 
85) warrant, Aug. 27, 1918. Costa Rica. (St. R. & O. No. 1239.) 

Foreign and Colonial Parcel Post Amendment (No. 86) 
Warrant, Nov. 22, 1918. (St. R. & O. No. 1544.) 

Prisoners of War. Agreement between the British and German 
Governments concerning Combatant Prisoners of War and Civilians. 
Miscellaneous, No. 20 (1918). (Cd. 9147.) 414d. 

Report on the Treatment by the Germans of Prisoners 
of War taken during the Spring Offensives of 1918. Miscellaneous, 
No. 19 (1918). (Cd. 9106.) 3d. Further report on same. Miscel- 
laneous, No. 27 (1918). 3d. 

Report on the Employment in Coal and Salt Mines of* 
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the British Prisoners of War in Germany. Miscellaneous, No. 23 
(1918). (Cd. 9150.) 2d. 

Prisoners of War. Report on the Treatment by the Enemy of 
British Officers, Prisoners of War in Camps under the 10th (Han- 
over) Army Corps, up to March, 1918. Miscellaneous, No. 28 (1918). 
3d. 

Report on the Treatment of British Prisoners of War 
in Turkey. Miscellaneous, No. 24 (1918). (Cd. 9208.) 4d. 

Russia. Despatches from His Majesty’s Consul General at Mos- 
cow, Aug. 5 to 9, 1918. Miscellaneous, No. 30 (1918). 2d. 

Termination of the Present War. (Definition.) Bill to make pro- 
vision for determining the date of the termination of the Present War, 
and for purposes connected therewith. (H. L. 1918, Nos. 144 and 
144a.) Each 144d. (H. C. 1918, No. 115.) 144d. 

Trade. Interim Report of Committee on Commercial and Indus- 
trial Policy regarding importation of goods from the present enemy 
countries after the war. (Cd. 9033.) 

Interim report of Committee on Commercial and Indus- 
trial policy on the treatment of exports from the United Kingdom 
and British overseas possessions and the conservation of the resources 
of the Empire during transitional period after the war. (Cd. 9034.) 

Final Report of Committee on Commercial and Indus- 
trial Policy on policy after the war. (Cd. 9035.) 

Trading with the Enemy. (Statutory List.) Proclamation, to- 
gether with the consolidated Statutory List of Persons and Firms in 
Countries, other than Enemy Countries, with whom persons and firms 
in the United Kingdom are prohibited from trading. With notes for 
British merchants engaged in foreign trade. Complete to Nov. 15, 
1918. No. 68a. 814d. 

Enemy Banking Business Rules, Dee. 8, 1918, made un- 
der sec. 2 (4) of the Trading with the Enemy (amendment) Act, 
1918. (St. R. & O. No. 1649.) 

Treaty. Between Great Britain and Greece respecting the liability 
to military service of British subjects in Greece and Greek subjects 
in Great Britain. Miscellaneous, No. 16, 1918. (Cd. 9103.) 

Treaty of Peace between Germany and Finland, together with 
Commercial and Shipping Agreements signed March 7, 1918. Miscel- 
laneous, No. 29 (1918). 2d. 

Between Central Powers and Ukrainian People’s Re- 





PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 115 


public, together with the supplementary treaty thereto, signed at 
Brest-Litovsk, February 9, 1918. Miscellaneous, No. 18 (1918). (Cd. 
9105.) 2d. 

UNITED STATES * 

Alien Enemies. Proclamation abrogating, annulling, and rescind- 
ing certain regulations prescribing the conduct of alien enemies. De- 
cember 23,1918. 1p. (No. 1506.) State Dept. 

Alien Property. Executive order concerning certain sales to be 
conducted by Alien Property Custodian pursuant to trading with the 
enemy act and amendments thereof, relating to seats upon or mem- 
bership in any stock, cotton, grain, produce or other exchange. Sept. 
13, 1918. 1p. (No. 2955.) State Dept. 

Alien Property Custodian. Executive order vesting power and 
authority in a designated official (managing director of Alien Prop- 
erty Custodian in Philippine Islands) or his successors in office, sub- 
ject to supervision of Alien Property Custodian. Sept. 13, 1918. 1 p. 
(No. 2959.) State Dept. 

Aliens. Joint resolution authorizing readmission to United States 
of certain aliens who have been conscripted or have volunteered for 
service with military forces of United States or cobelligerent forces. 
Approved Oct. 19, 1918. 1p. (Public resolution 44.) 

Anarchists. Act to exclude and expel from United States aliens 
who are members of anarchistie and similar classes. Approved Oct. 
16,1918. 1p. (Publie 221.) 

Arbitration. Agreement between United States and Great Brit- 
ain, extending duration of convention of April 4, 1908; signed, Wash- 
ington, June 3, 1918; proclaimed Sept. 30,1918. 4p. (Treaty series, 
635.) State Dept. 

Armistice. Terms of armistice signed by Germany, address of 
President to joint session of Congress, Nov. 11, 1918. 11 p. (H. doe. 
1339.) 

Army. Report on bill amending act to give indemnity for dam- 
ages caused by American forces abroad so as to provide for prompt 
settlement of debts of deceased members of expeditionary forces. Oct. 
10, 1918. 2p. (S. rp. 589.) 

Regulations for Army, 1913; corrected to April 15, 1917. 
1918 [reprint with additions]. (War Dept. doc. 454.) Cloth, 60c. 


2 Where prices are given, the document in question may be obtained for the 
amount noted, from the Superintendent of Documents, Government Printing Office, 
Washington, D. C. 
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Birds. Proclamation of amendments of and additions to migra- 
tory birds treaty act regulations, Oct. 25, 1918. 3 p. (No. 1490.) 
State Dept. 

Cables, Submarine. Executive order, censorship of submarine 
cables, telegraph and telephone lines [amending Executive order of 
April 28, 1917, so as to include points on or near Mexican border}. 
Sept. 26,1918. lp. (No. 2967.) State Dept. 

———. Proclamation taking possession and control of marine 
cable systems. Nov. 2, 1918. 2 p. (No. 1492A.) State Dept. 

Consular courts. Regulations for United States consular courts 
in China, with set of court forms used in American consular court at 
Shanghai, and act of July 1, 1870. 1918. 64 p. State Dept. 

Copyright law of United States, act of March 4, 1909, in force 
July 1, 1909, as amended by acts of August 24, 1912, March 2, 1913, 
and March 28, 1914; with rules for practice and procedure under 
sec. 25, by Supreme Court. Edition of August, 1918. 80 p. (Bulletin 
14.) Library of Congress. Paper, 10e. 

Courts-martial. Manual for courts-martial, courts of inquiry, and 
of other procedure under military law. Revised edition corrected to 
Aug. 1, 1918. 1918. (War Dept. doe. 560.) Cloth, 65c. 

Defensive Sea Areas. Executive Order revoking all Executive Or- 
ders heretofore issued for the establishment of. Jan. 25, 1919. (No. 
3027.) State Dept. 

Diplomatic and Consular Service. Diplomatie and consular serv- 
ice of United States, corrected to Aug. 31, 1918. 45 p. State Dept. 

Economie Reconstruction. Analysis of main tendencies in prin- 
cipal belligerent countries of Europe, with statistics of production, 
consumption, and trade in important foodstuffs and industrial raw 
materials. 1918. 74 p. (Miscellaneous series, 73.) Foreign and Do- 
mestic Commerce Bureau. Paper, 10c. 

Europe. Strategic map of central Europe showing international 
frontiers. 1918. 30c. 

Exports. Conservation list effective Jan. 16, 1919, supersedes all 
previous export conservation lists. War Trade Board. 

German-Bolshevik Conspiracy. Oct., 1918. 30 p. (War Infor- 
mation series 20.) Public Information Committee. 

German East Africa. Black slaves of Prussia, letter to Lieut. Gen. 
J. C. Smuts relative to German rule in East Africa, by Frank Weston, 
Bishop of Zanzibar. 1918. 14 p. (S. doe. 296.) 
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Germany. Germany’s confession, Lichnowsky memorandum. 
1918. Public Information Committee. 

Great War, 1914. Check list of literature and other material in 
Library of Congress on European War. 1918. 293 p. Library of 
Congress. Paper, 30c. 

—+—. Spirit of coming era; address by Secretary of State, Oct. 
10, 1918. 9p. State Dept. 

Greeks in United States. Act to authorize payment of indemni- 
ties to Greece for injuries inflicted on its nationals during riots oc- 
curring in South Omaha, Neb., Feb. 21, 1909. Approved Aug. 30, 
1918. 1p. (Public 212.) 

Hungary. Affairs of Hungary, 1849-50; message from President 
of United States transmitting in response to Senate resolution of Dec. 
7, 1909 [March 22, 1850], correspondence with A. Dudley Mann 
(1849-50), relating to affairs in Hungary, also additional papers 
transmitted by Secretary of State Robert Lansing to Senator Lodge 
on Sept. 10, 1918, relating to same subject. 1918. 64 p. (S. doe. 
282.) 

Inland Waterways. In response to resolution, report on commer- 
cial advantages of ship canals connecting Lake Erie and Lake On- 
tario, and Lake Ontario and Hudson River, with bibliography. 1918. 
16 p. (S. doe. 301.) Commerce Dept. 

Investments in Latin America and British West indies, by Fred- 
eric M. Halsey. 1918. 544 p. (Special Agents’ Series, 169.) Foreign 
and Domestic Commerce Bureau. Paper, 50c. 

Licenses. Proclamation cancelling regulations requiring licenses 

for importation, ete., of certain food commodities. Jan. 7, 1919. (No. 
1506-A.) State Dept. 
Regulation 17 governing salt-water fishermen, contains 
all general and special rules issued up to Nov. 13, 1918, which affect 
salt-water fishermen catching and selling salt water fish, shellfish and 
crustaceans. Nov. 13, 1918. 16 p. Food administration. 

Military service. Convention providing for reciprocal military 
service with France; signed, Washington, Sept. 3, 1918. 2 p. State 
Dept. 








Convention providing for reciprocal military service 
with Greece; signed, Washington, Aug. 30, 1918. 3 p. State Dept. 

Neutrality. Laws of neutrality as existing on Aug. 1, 1914. May, 
1918. 578 p. State Dept. Paper, 35c. 
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Passports. Proclamation governing issuance of passports and 
granting of permits to depart from and enter United States, Aug. 8, 
1918; Executive order, rules and regulations vesting power and au- 
thority in designated officers and making rules and regulations sup- 
plemental to proclamation of Aug. 8, 1918, governing departure from 
and entry into United States, Aug. 8, 1918. 56 p. State Dept. 

Shipping. Executive order delegating to the United States Ship- 
ping Board certain powers relating to ocean freight rates and ter- 
minal charges. Dec. 3, 1918. 1 p. (No. 3017.) State Dept. 

Hearing on bill for regulation of ocean freight rates, 
requisitioning of vessels and increasing powers of Shipping Board, 
Sept. 20, 1918. 160 p. Commerce Committee. 

Trading with the Enemy. Executive order vesting power and 
authority in designated officers under Trading with the Enemy Act. 
Dee. 3, 1918. 2 p. (No. 3016.) State Dept. 

Report on bill to amend act to define, regulate and pun- 
ish trading with the enemy so as to insure permanence of licenses 
granted by American manufacturers of patented articles under this 
act. Nov. 21,1918. 2p. (S. rp. 612.) Commerce Committee. 

——--. Enemy trading list, No. 3, revised to Dec. 13, 1918, su- 
perseding all previous lists, supplements and announcements. War 
Trade Board. 


——. Supplement, No. 1, to enemy trading list (revised), cov- 
ering additions, removals and corrections to Jan. 24, 1919. War 
Trade Board. 


H. K. THOMPSON. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


EX PARTE LARRUCEA ET AL, 
District Court, Southern District of California 
October 6, 1917 
[249 Fed. Rep. 981} 


Buiepsor, District Judge. Pursuant to petitions filed, an order 
to show eause why writs of habeas corpus should not issue was 
entered. Upon the hearing it developed that the above-named peti- 
tioner, with ‘three of his countrymen, are citizens of the kingdom of 
Spain; for some years they have been domiciled within the United 
States, and each of them has heretofore filed his declaration of in- 
tention to become a citizen of the United States under the naturaliza- 
tion laws thereof; they were arrested off the shore of Mexico by a 
United States war vessel and are now detained under appropriate 
process by the marshal of the district as for evading the Conscription 
Act hereinafter referred to. 

Petitioners claim that when taken into custody they were pro- 
ceeding on their way to Spain. There is no issue as to the facts, and 
the single question presented is whether or not the petitioners are 
subject to the provisions of the Conscription Law. Their claim in 
that belief is that, owing to a treaty between Spain and the United 
States, they are exempt from all forms of compulsory military service 
in the United States, and under the undoubted law of nations had 
the right, in spite of the Conscription Law, to leave the United States 
and return to the land of their nativity. Moore, International Law 
Digest, vol. 4, page 52. 

The existing treaty between Spain and the United States, pro- 
claimed April 20, 1903, provides in article 5 (33 Stat. 2108) : 


The citizens or subjects of each of the high contracting parties shall be 
exempt in the territories of the other from all compulsory military service by 
land or sea, and from all pecuniary contributions in lieu of such, as well as 
from all obligatory official functions whatsoever. Malloy’s Treaties and Conven- 
tions, vol. 2, page 1701. 
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The claims of petitioners are resisted by the Government of the 
United States on the ground that the Conscription Law provides in 
express terms for their subjection to compulsory military service, 
and that, being later in date than the treaty with Spain, it controls, 
and that, in consequence, they should be remanded for trial. With 
this contention, upon a careful reading of the law, I am constrained 


to concur. 

[1] Artiele 6 of the federal Constitution provides that: 

This Constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made under the 
authority of the United States, shall be the supreme law of the land. 


It has long been the rule of decision in the United States, how- 
ever, that in so far as the judicial department of the Government is 
concerned a treaty occupies no position of superiority over an act 
of Congress. They are on a parity in so far as the provisions of the 
Constitution are concerned, and, like other expressions of the legis- 
lative will, when inconsistent or irreconcilable, the latest in point of 
time must control. Cherokee Tobacco Cases, 11 Wall. 616, 621, 20 L. 
Ed. 227; Head Money Cases, 112 U. S. 580, 598, 5 Sup. Ct. 247, 28 L. 
Ed. 798. In the event, then, of a conflict between an earlier treaty 
and a later act of Congress, the Courts are bound to aceord to the 
act of Congress compelling authority, and remit one who claims 
rights or privileges under the treaty, which are denied to him by the 
act of Congress, to the political department of the Government. 
Tobacco Cases, supra. In other words, in such an exigency, if the 
country with whom the treaty has been ratified is dissatisfied with 
the action of the legislative department of our Government, it may 
present its complaint to the executive head thereof, and take such 
other measures as it may deem necessary for the protection of its 
interests. The courts thereof, however, which are bound to act in 
conformity with the constitutional mandates of Congress, can afford 
no redress. Whitney v. Robertson, 124 U. S. 194, 8 Sup. Ct. 456, 31 
L. Ed. 386. 

[2] The Conscription or Selective Draft Law, being the act ‘‘to 
authorize the President to increase temporarily the military estab- 
lishment of the United States,’’ approved May 18, 1917, ‘‘in view of 
the existing emergency, which demands the raising of troops in 
addition to those now available,’’ and authorizing the organizing 
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and equipping of more than a million men under arms by selective 
draft, provided in Section 2 thereof that: 
Such draft as herein provided shall be based upon liability to military 
service of all male citizens, or male persons not alien enemies, who have de- 
clared their intention to become citizens, between the ages of 21 and 30 years, 


both inclusive. 


In Section 4 certain federal, state, and other officers, ministers 
of religion, theological students, and members of the military and 
naval service of the United States are declared exempt; and it is 
also stated that nothing in the act contained shall be construed to 
require or compel the service of any member of a well-recognized 
religious sect, whose religious convictions are against war, ete. Pro- 
vision is also made for partial exemption of other named classes. 
Section 5 provided that: 











All male persons between the ages of 21 and 30, both inclusive, shall be 
subject to registration in accordance with regulations to be prescribed by the 
President; and upon proclamation by the President or other public notice given 
by him or his direction stating the time and place of such registration it shall 
be the duty of all persons of the designated ages, except officers and enlisted 
men in the regular army, the navy, and the National Guard and Naval Militia, 
while in the service of the United States, to present themselves for and submit 
to registration under the provisions of this act: . . . Provided further, that 
persons shall be subject to registration as herein provided who shall have at- 
tained their twenty-first birthday and who shall not have attained their 
thirty-first birthday on or before the day set for the registration, and all 
persons so registered shall be and remain subject to draft into the forces 
hereby authorized, unless exempt or excused therefrom as in this act provided. 
(Italics supplied. ) 


Section 14, the concluding section of the act, is to the effect that: 


All laws and parts of laws in conflict with the provisions of this act are 
hereby suspended during the period of this emergency. 


No provision is made anywhere in the act for positive exemptions 
from service other than those referred to; and no mention at all is 
made of any exemption because of treaties with any foreign nation. 
The language of the act requiring all male persons between the stated 
ages to register and providing that all persons so registered shall be 
and remain subject to draft ‘‘unless exempted or excused therefrom 
as in this act provided,’’ makes it impossible for me to conclude that 
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it was intended by the act to exempt citizens of Spain or of other 
countries possessing similar treaty rights. 

The particular claim is made by the petitioners that the language 
of Section 2, to the effect that the draft ‘‘shall be based upon liability 
to military service,’’ is conclusive of an intent upon the part of 
Congress in the passage of this act to exclude from the operation of 
the act those who were not liable to military service because of some 
treaty provisions. It is perhaps difficult to appreciate just exactly 
what Congress had in mind in the use of the phrase ‘‘liability to 
military service’’; there being no general law to which my attention 
has been ealled definitely establishing and fixing ‘‘liability to military 
service’’ under the laws of the United States. It has been the atti- 
tude of our State Department, from the time of Mr. Madison, when 
he was Secretary thereof, that resident aliens not naturalized are not 
liable to perform military service. Moore, International Law Digest, 
vol. 4, pages 51 to 65. Of course, the execution of a mere ‘‘declara- 
tion of intention’’ does not constitute naturalization. Moore’s Digest, 
vol. 3, p. 336. The Congress, in the Draft Law of 1863 (Act March 3, 
1863, ce. 75, 12 Stat. 731), however enacted: 

That all able-bodied male citizens of the United States, and persons of foreign 
birth who shall have declared their intention to become citizens under and pur- 
suant to the laws thereof, between the ages of 20 and 45 years, except as herein- 
after excepted, are hereby declared to constitute the national forces and shall 
be liable to perform military duty in the United States when ordered out by 
the President for that purpose. 


By Act April 22, 1898 (30 Stat. 361, c. 187, § 1 [Comp. St. 1916, 
§ 1714]) it was provided: 


That all able-bodied male citizens of the United States, and persons of foreign 
birth who shall have declared their intention to become citizens of the United 
States under and in pursuance of the laws thereof, between the ages of 18 and 
45 years, are hereby declared to constitute the national forces, and, with such 
exceptions and under such conditions as may be prescribed by law, shall be liable 
to perform military duty in the service of the United States. 


By the terms of the act passed January 21, 1903, which was sub- 
sequent to the negotiation of the treaty with Spain, though prior to 
its ratification or promulgation, it was provided that the militia 
should consist of ‘‘every able-bodied male citizen,’’ and every ‘“‘able- 
bodied male of foreign birth who has declared his intention to become 
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a citizen,’’ between the ages of 18 and 45. 32 Stat. 775, «. 196. It 
may have been that the phrase ‘‘liability to military service’’ was 
borrowed from the previous acts. It would seem as if the present 
Draft Act were in completest harmony with other military service 
statutes in that behalf. Be that as it may, however, the act does 
provide in express terms that the draft shall be based upon liability 
to military service of all male citizens and all male persons not alien 
enemies who have declared their intention to become citizens, and, 
as above recited, contains the further provision that of all persons 
registered none shall be exempt from service, unless exempt or ex- 
cused ‘‘as in the act provided.’’ The language seems indicative of 
such a ‘‘positive repugnaney’’ (Chew Heong v. United States, 112 
U. S. 536, 549, 5 Sup. Ct. 255, 28 L. Ed. 770) to the terms of the 
treaty with Spain as to leave no room for the conclusion that they 
ean be read together, and that Congress was intending that citizens 
of Spain, as well as of other countries, who had declared their in- 
tention of becoming citizens of the United States under the naturaliza- 
tion laws, should be subject to the demands of the emergency. The 
conclusion here announced is confirmed in a degree by the concluding 
section of the act, suspending all laws in conflict with it during the 
period of the emergency. 

It follows that the court, conceiving it to be its duty to follow 
the intent of Congress, must needs remand the petitioners to such 
relief as may be accorded to them by the political department of the 
Government. The order to show cause is discharged, and the writs 
petitioned for are denied. 


SWAYNE AND HOYT, INC. V. EVERETT 
United States Circuit Court of Appeals, Ninth District 
January 6, 1919. 


Ross, Cireuit Judge. This case comes here from the United 
States Court for China. It is a writ of error sued out by the de- 
fendant to an action there brought by the present defendant in error 
to recover damages for the refusal of the plaintiff in error, a common 
carrier, to receive, without lawful excuse, certain cargo offered it by 
the plaintiff to the action for shipment from Shanghai by the steamer 
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Yucatan, which had been advertised to be on the berth at Shanghai 
for freight to San Francisco. 

The facts are practically undisputed, and are, briefly, these: 

Swayne & Hoyt was a California corporation having its principal 
place of business at San Francisco, and was therefore an American 
citizen, and was a common earrier of freight between the Orient and 
that city among other places. It had as its agent at Shanghai a Brit- 
ish corporation styled Jardine, Matheson & Company, Limited, and 
had under charter the said steamship for a voyage from San Fran- 
cisco to China and Japan and return to San Francisco and other 
Pacifie coast ports of the United States. 

Prior to the arrival of the Yucatan at Shanghai the plaintiff in 
the case applied to the agent of the defendant thereto for space in 
the ship in which to ship certain goods, in response to which applica- 
tion, after one denial of it, the agent agreed to provide the requested 
space upon condition that the application be approved by the British 
Consul at Shanghai. That conditional acceptance was refused. The 
eargo offered for shipment by the plaintiff was being handled by him 
for German subjects, by reason of which fact he was blacklisted by 
the British Government, and all British subjects, including the agent 
of the defendant corporation, inhibited from dealing with the plain- 
tiff respecting this particular shipment as well as all other such ship- 
ments. The defendant through its British agent having refused to 
aecept the cargo offered by Everett, the action was brought, result- 
ing in the judgment of the court below in his favor for $2,720.20, with 
costs. 

But two questions of law are involved, first, whether the court 
below had jurisdiction of the subject-matter of the action, and, if so, 
then secondly, its merits. 

By Section 1 of the Act of June 30, 1906, creating the court below 
(34 Stat. Lg. 814), that court is given ‘‘ Exclusive jurisdiction in all 
eases and judicial proceedings whereof jurisdiction may now be 
exercised by United States consuls and ministers by law and by virtue 
of treaties between the United States and China, except in so far as 
the said jurisdiction is qualified by Section Two of this Act.’’ The 
qualification specified in Section 2 of the Act has no bearing upon the 
present case, and, therefore, no further mention of it need be made. 

At the time of the passage of the Act of June 30, 1906, there were 
in force the provisions of Sections 4083, 4084, and 4085 of the Revised 
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Statutes, by which certain judicial authority was conferred upon 
United States ministers and consuls in certain countries, including 
China, which jurisdiction embraced all controversies between citizens 
of the United States or others, provided for by its treaties. 

The treaty with China bearing upon the present question was 
that of June 18th, 1858 (12 Stats. Lg., p. 1029), and conferred upon 
the United States the right to appoint consuls in various parts of 
China. Its XXVII Article is as follows: 


All questions in regard to rights, whether of property or person, arising 
between citizens of the United States in China, shall be subject to the jurisdic- 
tion and regulated by the authorities of their own government; and all con- 
troversies occurring in China between citizens of the United States and the 
subjects of any other government shall be regulated by the treaties existing 
between the United States and such governments, respectively, without inter- 
ference on the part of China. 


It is the contention of the plaintiff in error that the words ‘‘in 
China’’ in the foregoing Article qualify the word ‘‘citizens’’ and not 
the word ‘‘arising’’; in other words, that a residence of the parties 
in China is essential to the existence of any jurisdiction in the court. 
We think it obvious that such a construction of the provision is 
wholly inadmissible, for the subject-matter thereby dealt with is 
controversies arising in China. The first clause of the provision re- 
lates to controversies in regard to rights, whether of property or 
person, there arising between citizens of the United States, and de- 
elares that they shall be subject to the jurisdiction and be regulated 
by the authorities of their own government; and by its second clause 
it is declared that all such controversies there arising between citizens 
of the United States and the subjects of any other government, shall 
be regulated by the treaties existing between the United States and 
such governments, respectively—in each instance without interfer- 
ence on the part of China. We regard it as clear that this is the 
very plain meaning of the article in question. As said by counsel 
for the defendant in error, the bare reading of its second clause is 
all that is necessary to show that the words ‘‘in China’’ there used, 
fixes, as the basis of the jurisdiction of the court, the place of the 
origin of the controversy, and not the residence of the parties thereto. 
No sound reason is suggested why a like construction should not be 
placed upon the first clause. To adopt the view urged by the plain- 
tiff in error would be, in effect, to hold a consular court in China 
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vested with jurisdiction of a controversy between American citizens 
arising in the United States if they happened to be residents of 
China. 

Upon the merits we think the case equally clear. 

It does not admit of doubt that a common carrier, with certain 
well-established exceptions, is under legal obligation to carry the 
goods of any member of the public who may tender them for carriage. 
That such a earrier subject to such legal obligation may show that 
it was prevented from performing it by act of God or a public 
enemy, or by some other cause over which it had no control, is readily 
conceded, but in all such cases the defense is an affirmative one, and 
the burden is upon the carrier to both plead and prove it. 1 Michie 
on Carriers, See. 381; Chicago, ete. R. R. Co. v. Wolcott, 39 N. E. 
Rep. 451. 

At the time of the occurrences in question, England and Germany 
were at war, but the United States was not; on the contrary, this 
country was then observing strict neutrality between those belliger- 
ents. How, then, can it be properly held that the performance of 
the clear legal duty of an American carrier to receive and transport 
goods tendered for carriage, by an American citizen, is excused on 
the ground that the British Government had forbidden its citizens 
and corporations, one of which happened to be the agent of the 
' American carrier, from receiving the tendered freight and providing 
for its transportation? Such is not the law as we understand it. See, 
Richards & Co., Inc. v. Wrechsner, 156 N. Y. Supp. 1054, and the 
numerous cases there cited. 

It is contended on behalf of the carrier that there was no evidence 
to show that it knew that its agent at Shanghai was inhibited by the 
British Government from shipping the goods of the plaintiff in time 
to have employed an agent not under such disability. Whether or 
not the carrier knew of the inhibition at all, or was apprised of it in 
time to have employed another agent, the fact remains that the agent 
it did appoint, acting within the scope of his employment, deprived 
the plaintiff of his legal right. For that wrong we think the carrier 
was properly adjudged liable, even assuming that it was ignorant of 
its agent’s disability. See Chesapeake & Ohio R. Co. v. Francisco, 
149 Ky. 307. 


The judgment is affirmed. 
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THE STIGSTAD 


Judicial Committee of the Privy Council. (Lord Sumner, Lord 
Parmoor, Lord Wrenbury, Lord Sterndale, and Sir 
Arthur Channell) 


December 16, 1918 


Appeal by neutrals from a judgment of the High Court of Ad- 
miralty (in prize) against their claim for damages for detention 
of vessel. 

Lord Sumner, in moving that the appeal be dismissed, said: 

The appellants in this case were claimants below. They are a 
Norwegian company which manages the steamship Stigstad for her 
owners, the Klaveness Dampskibsaktieselskab, a Norwegian corpora- 
tion. While on a voyage, begun on April 10, 1915, from Kirkenes, 
Sydvaranger, in Norway, to Rotterdam, with iron-ore briquettes, the 
property of neutrals, she was stopped in lat. 56 deg. 9 min. N. and 
long. 6 deg. 6 min. E., about a day’s sail from Rotterdam, by H.M.S. 
Inconstant, and was ordered to Leith and thence to Middlesborough 
to discharge. Their claim for ‘‘(1) freight, (2) detention, and (3) 
expenses consequent upon’’ this seizure and the discharge at Mid- 
dlesborough afterward. The detention was measured by the num- 
ber of days which elapsed between the expected date of completing 
discharge at Rotterdam and the actual date of completing discharge 
at Middlesborough, calculated at the chartered rate for detention, 
viz., £130 per day; and as to the expenses, while willing to treat 
port dues and expenses at Middlesborough as the equivalent of those 
which would have been incurred at Rotterdam, the owners claimed 
some port dues and expenses at Leith and a few guineas for special 
agency expenses at Middlesborough. Eventually the cargo was sold 
by consent, and a sum, the amount of which was agreed between the 
parties, was ordered to be paid out of the proceeds to the claimants 
for freight; but the late Sir Samuel Evans dismissed the claims for 
detention and for the special expenses. It is against his decree that 
the claimants have now appealed. They have admitted throughout 
that, in fact, the eargo of iron-ore briquettes was to be discharged 
into Rhine barges at Rotterdam in order to be conveyed into 
Germany. 

The eargo was shipped by the Aktieselskab Sydvaranger, of 
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Kirkenes, and was to be delivered to V. V. W. Van Drich and Stoom- 
boot en Transport on der Nemingen, both neutrals, but it is con- 
tended that Section 3 of the Order in Council, dated March 11, 1915, 
warranted interference with the ship and her cargo by his Majesty’s 
Navy on the voyage to Rotterdam. The President’s directions as 
to freight were that ‘‘the fair freight must be paid to them, having 
regard to the work which they did,’’ the principle which he had 
laid down in the Juno (1 Trehern 151) being, in his opinion, ap- 
plicable. The claim for detention is in truth a claim for damages 
for interfering with the completion of the chartered voyage, for it 
is admitted that delivery was taken at Middlesborough with reason- 
able dispatch. That part of the claim which relates to the ship’s 
being ordered to call at Leith, and the claim for expenses incurred 
there, are claims for damages for putting in force the above-named 
Order in Council, for it is not suggested that the order to call at 
Leith and thence to proceed to Middlesborough was in itself an un- 
reasonable way of exercising the powers given by the Order. The 
small claim for fees at Middlesborough seems to relate to an outlay 
incident to the earning of the freight which has been paid, and was 
covered by it, but, if it is anything else, it also is a claim for damages 
of the same kind. ‘‘Damages’’ is the word used by the President in 
his judgment, and, although it was avoided and deprecated in argu- 
ment before their Lordships, there can be no doubt that it and no 
other. word is the right word to describe the nature of the claims 
under appeal. 

It is impossible to find in the express words of the Order any 
language which directs that such damages should be allowed, nor 
are the principles applicable which have been followed in the Anna 
Catharina (6 Ch. Rob. 10) and elsewhere as to allowance of freight 
and expenses to neutral ships, whatever be the exact scope and ap- 
plication of those cases. Again, with the fullest recognition of the 
rights of neutral ships, it is impossible to say that owners of such 
ships can claim damages from a belligerent for putting into force 
such an Order in Council as that of March 11, 1915, if the order 
be valid. The neutral exercising his trading rights on the high seas 
and the belligerent exercising on the high seas rights given him by 
Order in Council or equivalent procedure, are each in the enjoyment 
and exercise of equal rights, and, without an express provision in 
the order to that effect, the belligerent does not exercise his rights 
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subject to overriding right in the neutral. The claimant’s real con- 
tention is, and is only, that the Order in Council is contrary to inter- 
national law and is invalid. 

Upon this subject two passages in the Zamora (1916 2 A. C., 77) 
are in point. The first is at page 95, and relates to Sir William 
Seott’s decision in the Fox (Edw., 311): 

The decision proceeded upon the principle that, where there is just cause 
for retaliation, neutrals may by the law of nations be required to submit to 
inconvenience from the act of a belligerent Power greater in degree than would 
be justified had no just cause for retaliation arisen, a principle which had 
already been laid down in the Lucy. 


Further, at page 98, are the words: 


An order authorizing reprisals will be conclusive as to the facts which are 
recited as showing that a case for reprisals exists, and will have due weight 
as showing what, in the opinion of his Majesty’s advisers, are the best or only 
means of meeting the emergency; but this will not preclude the right of any 
party aggrieved to contend, or the right of the Court to hold that these means 
are unlawful as entailing on neutrals a degree of inconvenience unreasonable, 
considering all the circumstances of the case. 


It is true that in the Zamora the validity of a retaliatory Order 
in Council was not directly in question, but those passages were 
carefully considered and advisedly introduced as cogent illustrations 
of the principle, which was the matter then in hand. Without as- 
eribing to them the binding force of a prior decision on the same 
point, their Lordships must attach to them the greatest weight and, 
before thinking it right to depart from them, or even necessary to 
criticize them to any great length, they would at least expect it to 
be shown either that there are authoritative decisions to the contrary, 
or that they conflict with general principles of Prize Law or with 
the rules of common right in international affairs. 

What is here in question is not the right of the belligerent to 
retaliate upon his enemy the same measure as has been meted out to 
him, or the propriety of justifying in one belligerent some departure 
from the regular rules of war on the ground of necessity arising 
from prior departures on the part of the other, but it is the claim 
of neutrals to be saved harmless under such circumstances from 
inconvenience or damage thereout arising. If the statement above 
quoted from the Zamora be correct, the recitals in the Order in 
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Council sufficiently establish the existence of such breaches of law 
on the part of the German Government as justify retaliatory meas- 
ures on the part of his Majesty, and, if so, the only question open 
to the neutral claimant for the purpose of invalidating the order 
is whether or not it subjects neutrals to more inconvenience or preju- 
dice than is reasonably necessary under the circumstances. 

Their Lordships think that such a rule is sound, and, indeed, 
inevitable. From the nature of the case the party who knows best 
whether or not there has been misconduct calling such a principle 
into operation, is a party who is not before the court, namely, the 
enemy himself. The neutral claimant can hardly have much infor- 
mation about it, and certainly cannot be expected to prove or dis- 
prove it. His Majesty’s Government, also well aware of the facts, 
has already by the fact as well as by the recitals of the Order in 
Council solemnly declared the substance and effect of that knowledge, 
and an independent inquiry into the course of contemporary events, 
both naval and military, is one which a Court of Prize is but ill- 
qualified to undertake for itself. 

Still less would it be proper for such a Court to inquire into the 
reasons of policy, military or other, which have been the cause and 
are to be the justification for resorting to retaliation for that mis- 
conduct. Its function is, in protection of the rights of neutrals, to 
weigh on a proper occasion the measures of retaliation which have been 
adopted in fact, and to inquire whether they are in their nature or 
extent other than commensurate with the prior wrong done, and 
whether they inflict on neutrals, when they are looked at as a whole, 
inconvenience greater than is reasonable under all the circumstances. 
It follows that a Court of Prize, while bound to ascertain, from the 
terms of the order itself, the origin and the occasion of the retaliatory 
measures for the purpose of weighing those measures with justice 
as they affect neutrals, nevertheless ought not to question, still less 
dispute, that the warrant for passing the order, which is set out in 
its recitals, has in truth arisen in the manner therein stated. 

Although the scope of this inquiry is thus limited in law, in fact 
their Lordships cannot be blind to what is notorious to all the world 
and is in the recollection of all men, the outrage, namely, committed 
by the enemy upon law, humanity and the rights alike of belligerents 
and neutrals, which led to, and, indeed, compelled the adoption of 
some such policy as is embodied in this Order in Council. In con- 
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sidering whether more inconvenience is inflicted upon neutrals than 
the circumstances involve, the frequency and the enormity of the 
original wrongs are alike material, for the more gross and universal 
those wrongs are, the more are all nations concerned in their re- 
pression, and bound for their part to submit to such sacrifices as 
that repression involves. 

It is right to recall that, as neutral commerce suffered and was 
doomed to suffer gross prejudice from the illegal policy proclaimed 
and acted on by the German Government, so it profited by and ob- 
tained relief from retaliatory measures if effective to restrain, to 
punish and to bring to an end such injurious conduct. Neutrals, 
whose principles or policy lead them to refrain from punitory re- 
pressive action of their own, may well be called on to bear a passive 
part in the necessary suppression of courses which are fatal to the 
freedom of all who use the seas. 

The argument principally urged at the Bar ignored these con- 
siderations and assumed an absolute right in neutral trade to proceed 
without interference or restriction, unless by the application of the 
rules heretofore established as to contraband traffic, unneutral serv- 
ice, and blockade. The assumption was that a neutral, too pacific 
or too impotent to resent the aggressions and lawlessness of one bellig- 
erent, can require the other to refrain from his most effective or 
his only defence against it, by the assertion of an absolute inviola- 
bility for his own neutral trade, which would thereby become engaged 
in a passive complicity with the original offender. 

For this contention no authority at all was forthcoming. Refer- 
ence was made to the Orders in Council of 1806 to 1812, which were 
framed by way of retaliation for the Berlin and Milan decrees. There 
has been much discussion of these celebrated instruments on one side 
or the other, though singularly little in decided cases or in treaties 
of repute, and, according to their nationality or their partisanship, 
writers have denounced the one policy or the other, or have asserted 
their own superiority by an impartial censure of both. The present 
order, however, does not involve for its justification a defence of 
the very terms of those Orders in Council. It must be judged on 
its merits, and, if the principle is advanced against it that such re- 
taliation is wrong in kind, no foundation in authority has been found 
on which to rest it. 

Nor is the principle itself sound. The seas are the highway of 
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all, and it is incidental to the very nature of maritime war that 
neutrals, in using that highway, may suffer inconvenience from the 
exercise of their concurrent rights by those who have to wage war 
upon it. Of this fundamental fact the right of blockade is only an 
example. It is true that contraband, blockade, and unneutral service 
are branches of International Law which have their own history, 
their own illustrations, and their own development. Their growth 
has been unsystematie, and the assertion of right under these different 
heads has not been closely connected or simultaneous. Nevertheless, 
it would be illogical to regard them as being in themselves discon- 
nected topics, or as being the subject of rights and liabilities which 
have no common connection. They may also be treated, as in fact 
they are, as illustrations of the broad rule that belligerency and neu- 
trality are states so related to one another that the latter must accept 
some abatement of the full benefits of peace in order that the former 
may not be thwarted in war in the assertion and defence of what 
is the most precious of all the right of nations, the right to security 
and independence. The categories of such cases are not closed. To 
deny to the belligerent, under the head of retaliation, any right to 
interfere with the trade of neutrals beyond that which, quite apart 
from circumstances which warrant retaliation, he enjoys already 
under the head of contraband, blockade and unneutral service, would 
be to take away with one hand that which has formally been conceded 
by the other. As between belligerents acts of retaliation are either 
the return of blow for blow in the course of combat, or are the ques- 
tions of the laws of war not immediately falling under the cognizance 
of a Court of Prize. Little of this subject is left to Prize Law be- 
yond its effect on neutrals, and on the rights of belligerents against 
neutrals, and to say that retaliation is invalid as against neutrals, 
except within the old limits of blockade, contraband and unneutral 
service, is to reduce retaliation to a mere simulacrum, the title of an 
admitted right without practical application or effect. 

Apart from the Zamora, the decided cases on this subject, if not 
many, are at least not ambiguous. Of the Leonora (1918, p. 182), 
decided on the later Order in Council, their Lordships say nothing 
now, since they are informed that it is under appeal to their Lord- 
ships’ Board, and they desire on the present occasion to say no more, 
which might affect the determination of that case, than is indispensa- 
ble to the disposal of the present one. 

Sir William Scott’s decisions on the retaliatory Orders in Council 
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were many, and many of them were affirmed on appeal. He re- 
peatedly and in reasoned terms declared the nature of the right of 
retaliation and its entire consistency with the principles of Inter- 
national Law. Since then discussion has turned on the measures by 
which effect was then given to that right, not on the foundation of 
the principle itself, and their Lordships regard it as being now too 
firmly established to be open to doubt. 

Turning to the question which was little argued, if at all, though 
it is the real question in the ease, whether the Order in Council of 
March 11, 1915, inflicts hardship excessive either in kind or in degree 
upon neutral commerce, their Lordships think that no such hardship 
was shown. It might well be said that neutral commerce under this 
order is treated with all practicable tenderness, but it is enough to 
negative the contention that there is avoidable hardship. Of the 
later Order in Council they say nothing now. If the neutral ship- 
owner is paid a proper price for the service rendered by his ship, 
and the neutral ecargo-owner a proper price according to the value 
of his goods, substantial cause of complaint can only arise if con- 
siderations are put forward which go beyond the ordinary motives 
of commerce and partake of a political character, from a desire either 
to embarrass the one belligerent or to support the other. 

In the present case the agreement of the parties as to the amount 
to be allowed for freight disposes of all question as to the claimant’s 
rights to compensation for mere inconvenience caused by enforcing 
the Order in Council. Presumably, that sum took into account the 
actual course and duration of the voyage, and constituted a proper 
recompense alike for carrying and for discharging the cargo under 
the actual circumstances of that service. The further claims are in 
the nature of claims for damages for unlawful interference with the 
performance of the Rotterdam charter-party. They can be main- 
tained only by supposing that a wrong was done to the claimants, 
because they were prevented from performing it, for in their nature 
these claims assume that the shipowners are to be put in the same 
position as if they had completed the voyage under that contract, 
and are not merely to be remunerated on proper terms for the per- 
formance of the voyage, which was in fact accomplished. In other 
words, they are a claim for damages, as for wrong done by the mere 
fact of putting in force the Order in Council. Such a claim cannot 
be sustained. Their Lordships will humbly advise his Majesty that 
the appeal should be dismissed, with costs. 
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The Commonwealth at War. By A. F. Pollard. London: Longmans, 
Green & Co. 1917. pp. vi, 256. $2.25 net. 


It is not often that brilliancy goes hand in hand with learning 
and wisdom so continuously as it does along the pages of this volume. 
The book consists of a collection of essays, lectures, and newspaper 
articles by the Professor of History in the University of London, de- 
livered or printed from time to time during the past four years. They 
are arranged for the most part in chronological order, and one gets 
the impression as to most if not all of them that they were evoked by 
the more or less critical conditions of public feeling and opinion that 
presented themselves from time to time during the cotirse of the war. 
They have for this reason a vividness and vitality that are not too 
frequently characteristic of the work of profound and scholarly his- 
torians. It would not be possible for Professor Pollard to write any- 
thing that would be uninteresting, but the special interest of this 
volume is that, because of the circumstance referred to, it enables one 
to gain a particularly vivid conception of the realized as well as the 
frustrated hopes, the groundless as well as the justifiable fears, the 
true as well as the false judgments, amid which the people of England 
struggled through to the final victory for which they endured hard- 
ness as good soldiers for so many long and weary years. 

The table of contents is certainly alluring, with its array of no 
less than nineteen titles. The author begins with a clear and powerful 
presentment of the causes of the war, laying particular emphasis upon 
the moral issues at stake. His second essay is a humorous but not the 
less philosophical treatment of the sometimes diverting and sometimes 
distracting rumors spread abroad in the earlier stages of the war, one 
of which will instantly be recalled, of the legendary Russian forces 
that embarked at Archangel and reached the western front by way of 
Leith and Southampton. Another, not so well-known, may be said to 
have deceived the very elect, as it appeared ‘‘not in a half-penny 
newspaper, but set out in the dignity and cirecumstance’’ of the 
Fortnightly Review, ‘‘over a familiar but pseudonymous signature.”’ 
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Space does not permit any detailed reference to these attractive 
titles, but there is one essay that is particularly timely, in which the 
author discusses ‘‘the growth of an Imperial Parliament.’’ This 
admirable chapter is the Creighton Lecture, delivered before the 
University of London in October, 1916. The doctrine of the essay, if 
it is permissible to use so formidable a term—the idea that is ex- 
panded and illustrated by the lecturer, is closely connected with the 
conviction which led him to choose as a title for his volume, ‘‘The 
Commonwealth at War,’’ rather than ‘‘The Empire at War.’’ In 
one of the following chapters the writer recalls the well-known jest 
of Voltaire that the Holy Roman Empire was so-called because it was 
neither holy nor Roman nor an empire, which he makes good use of as 
his introduction to a reminder that ‘‘the British Empire is only an 
empire in a sense which makes nonsense of the word; for it is like no 
other empire that ever existed, and it would certainly smell as sweet 
if ealled by any other name.’’ The substance of this Creighton lec- 
ture, then, is a convincing historical argument against the school of 
Colonial and perhaps the smaller one of Imperial thinkers and pub- 
licists who are anxious to bring about some more definite constitutional 
relations than those which now exist between the mother-country and 
the so-called colonies of the empire. Without condemning entirely 
the desire evinced by this class of political thinkers for some conscious 
and deliberate effort in the promotion of Imperial unity, he adminis- 
ters a very timely and useful lesson to them by explaining the bearing 
of the antithesis between growth and manufacture upon the past and 
future of British parliamentary institutions. ‘‘If our forefathers 
consciously created first an English and then a British parliament to 
meet the needs of these islands, then,’’ says the writer, ‘‘we may hope 
by conscious effort to create a new Imperial parliament to satisfy the 
wider claims of a British empire. If, on the other hand, Parliament as 
it exists to-day was never designed or created by any conscious voli- 
tion, then the argument in favor of the possibility of a new and special 
creation loses some of its force.’’ 

His illustrations of the development of British institutions by 
growth rather than by manufacture are most striking, and some of 
them must prove surprising to all but the best-instructed of historical 
scholars. It is no new discovery that Alfred the Great was not the 
inventor of trial by jury; that it was not an Anglo-Saxon institution 
at all, nor a popular institution designed to protect the liberty of the 
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subject, but a royal expedient, introduced from abroad in the interests 
of the treasury. Possibly it is not so well-known that Henry II devel- 
oped our judicial system, not for the sake of justice, but for the re- 
wards or fines which justice brought into the royal exchequer, the 
incidental development of the beginnings of a system of common law 
being merely a by-product of his judicial establishment. ‘‘None of 
the great elements of the British constitution was deliberately made.”’ 
‘The history of Parliament is a record of human action in which 
human design has played an almost insignificant part.’’ ‘‘No one 
designed either the House of Lords or the House of Commons.’’ The 
British Cabinet, as everybody knows, for Macaulay told us that many 
years ago, is an institution wholly unauthorized by any written statute 
or resolution or record or any writing of any kind whatsoever. ‘‘The 
premiership was regarded as an obnoxious importation from France. 
George Grenville declared it an odious title, and Lord North forbade 
its use in his household.’’ 

Coming to closer quarters with the problem of Imperial consolida- 
tion, the lecturer points out among other things how well the British 
Empire got along when the ties between the homeland ana the British 
colonies were similar to the present relations between Britain and 
Canada, how tragically it fell to pieces when Grenville and Townshend 
insisted on regularizing the relations between the mother and the 
daughter and ‘‘reducing to logical form the heterogeneous substance’’ 
of the commonwealth. Before Grenville’s financial pedantry set the 
colonies and the motherland by the ears the New Englanders were the 
mainstay of the Imperial fabric on this side of the Atlantic. Nichol- 
son, with his fleet and his New England troops, had captured Port 
Royal in 1710 and changed its name to Annapolis, in honor of the 
reigning sovereign. Governor Shirley, of Massachusetts, had sent out 
Sir William Pepperel to take Louisbourg from the French in 1745. 
If well enough had been let alone and the ‘‘salutary neglect’’ of the 
colonies had only been permitted to continue there would not have 
been the hundred and more years of alienation which required the 
agony of a world-wide war in order to completely cure it. Surely, in 
the light of such a lesson, and with the experience of the splendid 
results achieved in the European war under the loose and voluntary 
system or want of system which is at present enjoyed throughout the 
British Commonwealth the burden is upon those who call for any 
radical operation in the way of regularizing the relations between 
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its various constituents. Professor Pollard looks to the Privy Council 
as an agency through which may possibly be brought about the wider, 
all-embracing parliament of the whole united commonwealth. His 
discussion of this possibility is unconvincing. More to the purpose, 
and as eloquent as it is convincing, is the closing paragraph of this 
splendid leeture—‘‘ Essential unity has come in bountiful measure 
to British realms in this war, not because they sought that unity for 
itself but because they found it in the pursuit of a common ideal, in 
the defence of a common principle; formal unity may come in the 
course of time, but not because we strive to create it. It will grow as 
the outward sign of an inward grace, achieved through a communion 
of service and self-sacrifice for the Commonwealth of nations and the 


common weal of man.’’ 
B. RUSSELL. 


Reports to the Hague Conferences of 1899 and 1907. Publication of 
the Carnegie Endowment for International Peace, Division of 
International Law. Edited, with an introduction, by James 
Brown Seott, Director. Oxford: At the Clarendon Press. 1917. 
pp. xxxii, 940. 


When the Third Hague Peace Conference convenes it will be con- 
fronted with a task of reconstruction. Of the conventions concluded 
by the earlier Conferences of 1899 and 1907, the agreements concern- 
ing belligerent rights and duties have proven ineffectual since August, 
1914, partly because of a Teutonie determination to brook no inter- 
ference with strategic aims or military achievement, and partly also 
because the conventions were the product of an endeavor to secure 
harmony of action at the expense of principle. 

It has become, therefore, necessary to examine afresh, in the light 
of the European War, what was proposed as well as what was agreed 
upon in 1899 and 1907. The publication of the Reports to the Hague 
Conferences issued by the Carnegie Endowment and edited by Dr. 
Seott serves to bring home the task of examination and criticism to 
American students generally. 

The volume embraces an English translation of the ‘‘ official ex- 
planatory and interpretative commentary accompanying the draft 
conventions and declarations submitted to the conferences by the sev- 
eral commissions charged with preparing them, together with the texts 
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of the final acts, conventions and declarations as signed, and of the 
principal proposals offered by the delegations of the various powers 
as well as of other documents laid before the commissions. ’’ 

The reports may serve to attract attention in the United States 
to the efforts of certain powers in 1907 to minimize restrictions tend- 
ing to interfere with belligerent claims. Formal manifestations of 
intolerance were at times concealed, however, under the cloak of pro- 
fessions of a determination to respect the dictates of humanity. The 
remarks of Baron Marschall von Bieberstein, of the German delega- 
tion, on the codification of rules concerning mines may be cited: 

That a belligerent who lays mines assumes a very heavy responsibility toward 
neutrals and toward peaceful shipping is a point on which we all agree. No 
one will resort to this instrument of warfare unless for military reasons of an 
absolutely urgent character. But military acts are not solely governed by 
stipulations of international law. There are other facts. Conscience, good sense, 
and the sense of duty imposed by principles of humanity will be the surest 
guides for the conduct of sailors and will constitute the most effective guarantee 
against abuses. ‘The officers of the German navy, I loudly proclaim it, will 
always fulfil, in the strictest fashion, the duties which emanate from the un 
written law of humanity and civilization (p. 692). 

In his extended preface the editor has called attention to the 
instructions given by Secretary Root to the American delegation in 
1907, who declared that ‘‘among the most valuable services rendered 
to civilization by the Second Conference will be found the progress 
made in matters upon which the delegates reach no definite agree- 
ment.’’ Events have proven the truth of this assertion. The reports 
to that Conference, in so far as they illustrate the influence of national 
policies upon the formulation of desired codes of law, remain of ut- 
most value and are to be reckoned with in any future attempt to effect 
codification. 

Dr. Seott has commented adversely on the situation which per- 
mitted the President of the Second Conference, Mr. Nelidow, the first 
Russian delegate, to regulate its procedure and to propose the Secre- 
tary General and certain other officers. In this connection it is said: 

The president of a continental assembly believes it to be his duty to run the 
congress, and he faithfully performs this part of his duty. He is as far removed 
as the poles from the Anglo-American conception of the chairman, who is merely 
the presiding officer of the meeting. These matters will no doubt be satisfactorily 
arranged by the preparatory committee for the Third Conference, in which it is 
to be hoped that there will be representatives of countries other than the friends 
of friends. 
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The chief contribution of the United States to the Second Hague 
Peace Conference concerned matters pertaining to the pacific settle- 
ment of international disputes; and that contribution was not in vain, 
even though no convention applying the principle of obligatory arbi- 
tration or setting in operation the proposed Court of Arbitral Justice 
was concluded. The reports issued by the Carnegie Endowment offer 
the means of wide and thorough examination in America of that 
work, and which would otherwise be necessarily confined to the small 
group of scholars having access to the official proceedings of the Sec- 
ond Conference (known as La Deuxiéme Conférence Internationale 
de la Paix, Actes et Docwments). The reports also inspire hope of a 
more popular interest and concern in what should be the policy of the 
United States respecting the modification and formulation of the 
laws of war on land and sea than would otherwise be possible. It is 
a difficult task to create in any country an enlightened and therefore 
sound opinion on technical problems of international law, and one 
really useful to the government burdened with the formulation of a 
constructive policy. In the United States this difficulty has been 
serious. The reports to the Hague Conferences offer aid in its solu- 
tion; for there is now placed within the reach of the American public 
a simple and direct means of comparing the theories advocated from 
day to day in various quarters, with the discussions of statesmen re- 
flecting every shade of opinion within less than seven years of the 
outbreak of the European War. By this accomplishment the Car- 
negie Endowment and its editor have rendered a distinctly useful 
service, to which the reviewer acknowledges his own indebtedness. 

Tables of signatures, ratifications, adhesions and reservations to 
the conventions and declarations of the Conferences of 1899 and 1907, 
are given. An index of persons as well as a general index are ap- 
pended. The translations of the reports and annexes thereof are the 
work of Messrs. W. Clayton Carpenter, Henry G. Crocker and 
George D. Gregory. 

CuarLes CHENEY Hype. 
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From Isolation to Leadership: A Review of American Foreign Policy. 
By John Holladay Latané, Ph.D., LL.D. New York: Doubleday, 
Page & Company. 1918. pp. viii, 215. $1.00. 


The central thread of the ten chapters of this small timely volume 
is the question of participation in world politics—either in protection 
of American rights and principles or by cooperation in affairs of 
general interest. 

Although the volume evidently is largely a growth from earlier 
studies in diplomatic relations and from preparation of addresses de- 
livered at various universities or before political and international 
associations, its present appearance was doubtless influenced by the 
President’s bold announcement of January 22, 1917, proposing that 
the nations should adopt the Monroe Doctrine as the doctrine of the 
world and disentangle themselves from secret alliances by the estab- 
lishment of a concert of powers through a League to Enforce Peace, 
and also by the astonishing achievement of America in organizing and 
transporting fighting forces which turned the tide of battle against 
the vast and long-prepared military organization of the Central Pow- 
ers led by the military masters of Germany. 

It is not a presentation of new materials, but a clear and well- 
articulated statement, a progressive and judicial summary and inter- 
pretation, of a large mass of facts which the author has digested and 
assimilated. Seizing main points, the author presents them in con- 
tinuity of development, avoiding tiresome details, and without foot- 
note references or bibliographic appendix. He adds a convenient 
index. 

Necessarily, as planned, the book omits many incidents which one 
might expect or wish to find mentioned. It contains no reference to 
the early applications of American policy against the Barbary pirates, 
or in connection with the acquisition of Louisiana and Florida, or in 
the early American relations in the Caribbean and the contiguous 
territory of Central America and Mexico, or in the opening of rela- 
tions in China and the Hawaiian Islands. 

The writer is accurate in his historical statements, but he has in- 
troduced several historical hypotheses (pp. 33, 53, 87, 93-94, 186) 
which he admits are of little practical value (p. 11). 

The book will prove satisfactory and useful to the student of inter- 
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national questions, and is especially adapted to the use of the general 
reader who does not have the time for a fuller treatise. 

Dr. Latané briefly sketches the essential features in the develop- 
ment of the two chief phases of American foreign policy—the tradi- 
tional policy of political isolation and the Monroe Doctrine, between 
which he makes a clear distinction which many writers have not made. 

Dr. Latané too strongly emphasizes the idea that American main- 
tenance of the doctrine without resort to force has really rested only 
on the existence of a nicely adjusted European balance of power re- 
sulting in the rise of diverting European situations at critical times 
when the doctrine was threatened by some European power which 
might have put it to the test of actual war (p. 146). 

Referring to American participation at the Algeciras conference 
as the ‘‘most radical departure’’ from the American traditional policy 
of isolation, nevertheless, in view of what has since happened, he justi- 
fies the secret diplomacy and motives of Roosevelt as a positive factor 
in preserving the balance of power in Europe and thwarting the re- 
lentless attempt of the German Kaiser to humiliate France (p. 76). 

He indicates that American diplomacy in the Orient has had a 
freer hand, illustrated by Perry’s Japan expedition, which he regards 
as a radical departure from the general American isolation policy, and 
later by the retention of the Philippines not only as a naval base but 
also to prevent the precipitation of a world war by German seizure of 
the islands (p. 85). 

In a brief review of Anglo-American relations, he suggests the 
possibility of a closer Anglo-American understanding and cooperation. 

The author devotes a chapter to the natural and inevitable imperi- 
alistie tendencies appearing in protectorates and receiverships and 
financial supervision in the Caribbean since 1898, which converted 
American policy into law (p. 146) and caused Latin American attacks 
on the Monroe Doctrine on the ground that it has thus been violated. 
These so-called imperialistic policies, if administered in an unselfish 
spirit, the author declares are not inconsistent with the recent general 
war aims defined by Wilson (p. 165). 

The traditional policy of isolation from world polities, justified in 
the early experimental days of American democracy as a quarantine 
against the fatal disease of militarism, long remained a mere tradition 
or popular delusion which restricted America in the face of opportu- 
nities for useful service, and bred a complacence of effortless contem- 
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plation which made her indifferent to international responsibilities 
and as selfish as the predatory powers from which it held her aloof. 
But, under new conditions resulting in closer neighborhood, and in 
the complexity of diplomacy resulting from the emergence of Japan 
as a first class world power, it finally became an impossibility and was 
dispelled and abandoned under the conditions of the unequal world 
conflict between aggressive, merciless might and defensive right. The 
final decision against it, as Dr. Latané observes, was doubtless influ- 
enced not only by the immediate German violation of American rights 
on the seas and German conspiracies and activities within American 
territory, but also by the well-grounded apprehension of eventual Ger- 
man direct attack upon the United States and by the apparent neces- 
sity of the establishment of the peace of the world and the freedom of 
peoples against an irresponsible military autocracy (p. 186). In mak- 
ing the decision, the President ‘‘assumed an unparallelled moral lead- 
ership’’ by clearly formulating the issue to maintain democracy and 
the principle of the consent of the governed, positively and throughout 
the world, against the attacks of autocracy. At the peace conference, 
the author declares, America by her unselfish aims and with her clois- 
tered virtue gone ‘‘will be in a position to shape the destinies of the 
world’’ (p. 208). 

Dr. Latané has performed a useful service by placing in convenient 
form this interesting narrative of the evolution of the fundamental 
principles and complicated questions of foreign policy, which should 
facilitate the study of the subject and furnish to Americans an oppor- 
tunity to obtain a wider knowledge of reliable facts—a knowledge 
which is required to reduce the necessity of secret diplomacy in a 
democracy. His volume deserves to be widely read. 

J. M. CauLawan. 


A World Court in the Light of the United States Supreme Court. By 
Thomas Willing Balch. Philadelphia: Allen, Lane & Scott. 1918. 


pp. 165. 


In this interesting volume the author has given us not only ari'in- 
structive review of the part the Supreme Court of the United States 
has played in settling serious disputes and preventing wars among 
the States of this Union, but has also presented a thoughtful and lucid 
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analysis of the true and the false analogies that may be drawn between 
the successful operation of that great court and the doubtful success 
of a world court organized to perform the same beneficent function as 
between the independent nations. 

So far as mere legal or juridical questions are concerned he enter- 
tains no doubt that a world court would be competent to adjudicate 
them, and that there is little future danger of great wars resulting 
from such causes. ‘‘Legal’’ questions he defines as those which do not 
involve profound policies of self-preservation or the ‘‘ vital interests’’ 
of a nation. 

But he argues forcefully that the mere establishment of such a 
court would not suffice to prevent wars between nations arising from 
‘*nolitical’’ disputes involving vital questions of their self-preserva- 
tion or welfare. In these respects his hopes for future peace are based 
on the slow and gradual elimination of these causes of war through 
international legislation or mutual agreements of the nations, through 
an increasing popular hatred of war, and through increased powers 
of conciliation as well as of legislation conferred upon the Inter- 
national Conference at The Hague. 

If, however, a world court cannot be expected to attain greater 
results in the security of permanent peace than the rather moderate 
ones above mentioned, why, it may be reasonably asked, has our 
Supreme Court succeeded so admirably in the peaceable settlement of 
the numerous disputes that have in the course of more than a century 
arisen between the sovereign states composing the United States? 

Our author attributes this to two principal causes or influences. 
He is emphatic in his postulate that it is due, in the first place, to the 
pressure of the outside world reacting upon the States of the Union, 
which has foreed them from motives of self-preservation and dread 
of attack to stand together and exert their united force to compel two 
disputant states to keep the peace and to accept judicial determina- 
tions of their disputes. On the other hand, in case of a court established 
by the united assent of all nations to secure general peace, there is 
no force outside of the world to drive the peoples of the earth to remain 
united in order to avoid war among themselves. But, to quote the 
author: ‘‘It should not be forgotten that there is within the Nations of 
the world themselves a foree driving toward peace. This force arises 
from the fact that the destruction of life and wealth wrought by 
modern war as well as the destruction of wealth caused by the prepar- 
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ation in times of peace for war is so tremendous that immense suffer- 
ing both immediate and for the future are thereby inflicted upon the 
inhabitants of the belligerent Nations, and indirectly in many cases 
upon neutrals.’’ 

May it not be hoped that this subjective force, greatly enhanced 
by the present war, will ultimately prove as powerful as the dread of 
attack from without ? 

The second reason assigned for the difference in effectiveness be- 
tween our Supreme Court and the contemplated international tribunal 
is that in our case the vital interests of our States are protected already 
otherwise than by the action of the court, while those of the Nations 
must depend upon the adjudications of the world court or else upon 
the strong arms of the Nations thémselves, the latter being their main 
reliance. 

If we ask why this difference in favor of our Supreme Court, the 
author replies: 

‘*Because when two States of the Union appear at its bar as liti- 
gants upon a question which is purely a bone of contention between 
them, not only is the power of all the United States, owing in part to 
the pressure of the outside world [italics his], behind the court to 
enforce its judgment, but also the future safety and existence of 
neither state is really endangered by the decision. The individual 
States of the Union are not exposed to be divided up and annexed 
in parcels or in toto to some of the other States, as is the case with 
members of the family of Nations. 

‘‘This immunity from dismemberment and absorption of one mem- 
ber state by another . . . is due in part to the need of all the 
forty-eight States . . . to remain united and live in peace together 
in order to afford a united and strong front for mutual protection 
against the other nations of the world . . . and in part also to the 
fact that within all the bounds of the United States there is entire 
freedom of trade and migration, while between the members of the 
family of nations there is restriction of trade and some restriction of 
migration.’’ 

If this be a complete analysis of the reasons for the difference, then 
the nations of the world, if they would have peace, must address them- 
selves to the task of securing freedom of trade and migration amongst 
themselves and of finding a substitute for the need of ‘‘a united and 
strong front for mutual protection against other nations of the 
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world;’’ and when we remember that in an association of all the 
nations to secure permanent peace among themselves the only guar- 
antee of it would be found in the maintenance of the association and 
the ready and prompt performance by each member Nation of its obli- 
gations, and recall the growing hatred of war alluded to by the author, 
it might be possible to place the world court on the same plane as our 
own Supreme Court. 

But is it quite just to say that the only reasons why our States 
have no ‘‘ vital interests’’ to protect against each other are those above 
mentioned? These certainly have their weight, but so also have those 
other provisions of our Constitution which declare that no State shall 
acquire the territory of another without the consent of the States con- 
cerned as well as of the Congress; that no State shall mistreat the citi- 
zens of another, but that the citizens of each shall have all the rights, 
privileges and immunities of citizens in the several States; that no 
State shall enter into alliances or confederations, or make any compact 
or agreement with another without the consent of Congress; that no 
State shall keep troops (save militia) or ships of war or declare war 
save when invaded ; and—by no means least—that trade and commerce 
between the States and with foreign countries shall not only be free 
from restrictions laid by the States individually but shall be controlled 
by them all jointly through the Congress and through the treaty- 
making power. 

Do not these constitutional provisions, taken together, lift our 
States individually out of the murky atmosphere of ‘‘political’’ dis- 
putes and elevate them to the purer and rarer atmosphere of the 
‘‘legal’’ dispute, always capable of settlement by judicial decision? 
Are they not thereby deprived of the power and opportunity of exer- 
cising ‘‘ political’’ powers, the prolific breeders of ‘‘ political’’ disputes 
involving the ‘‘vital interests’? which cannot be adjudicated ? 

The attainment of this desirable consummation by our States in- 
volved the total surrender or the grant to all the States united of some 
sovereign rights by each of the States, but only of those which were 
susceptible of being used to the detriment of their sister States in the 
Union; and while, as the author points out, since the adoption of the 
Constitution these surrenders or grants of powers have been more and 
more extended in consequence of the war of 1861 and of amendments 
and departmental interpretations of the Constitution, the fact remains 
that, even under that instrument as originally adopted, the States in- 
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dividually (though not in groups, as the events of 1861 attest) had 
very effectually preserved themselves and each other from interstate 
wars. 

The thirteen original States were almost as proud of and devoted to 
their sovereignty and independence as is the proudest state in Europe, 
and yet they entered into a league which, through the surrender of 
certain war-breeding powers, enabled them not only to unite against 
outside foes but to prevent in the main internecine wars among them- 
selves. May we not hope, despite the author’s doubts, that the nations 
possess enough of constructive imagination to lift them to like heights 


of statecraft ! 
Ra.eicgH C. Minor. 


German Imperialism and International Law. By Jacques Marquis de 
Dampierre. New York: Charles Scribner’s Sons. 1917. pp. 
viii, 277. 

Copious quotations from the books of many of Germany’s own 
writers, and from the archives of the French Government, constitute 
the source and basis of the indictment drawn in this book against the 
German imperialistic method of conducting war. The restrained and 
serious style in which the indictment is drawn gives their true value to 
the facts which are recorded. There can be no doubt as to the verdict 
of guilty which any fair-minded jury would be obliged to bring in 
against the accused. 

About one-half of the book is devoted to the all too familiar and 
revolting story of the excesses committed by the German armies alike 
in victory and defeat. It proves, convincingly and abundantly, that 
the ancient military maxims, ‘‘to the victors belong the spoils’’ and 
‘woe to the vanquished,’’ have been acted upon by the German sol- 
diers in this war with a scientific efficiency and universality unrivalled 
in any previous one within civilized times. In this respect, as in many 
others, ‘‘all precedents have been broken.’’ 

The chief interest and value of the book lies, however, in the 
author’s attempt to explain the spoliation and terror caused by Ger- 
many’s armies by referring them to Germany’s imperialistic philoso- 
phy. In the course of his narrative there crop out every little while 
other causes or pretexts which will doubtless be exploited in detail by 
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Germany’s future apologists. Among these may be mentioned, first, 
the argumentum ad hominem, especially with reference to Great Brit- 
ain’s methods in warfare. Maximilian Harden, for example, quotes 
with approval the dictum of Cecil Rhodes in regard to the Boer War: 
‘‘This war is just because it serves my nation, because it increases the 
power of my country.’’ Tannenberg, again, justifies Germany’s treat- 
ment of private property on land by declaring that ‘‘Great Britain 
regards it as her special right to recognize no private property in 
maritime war. As an equally Germanic power, let us accept her point 
of view, and transport it into the domain which belongs to us—con- 
tinental war.’’ This tu quoque argument is applied, also, to Ger- 
many’s continental neighbors who are accused of having treated Ger- 
man territories, during the Thirty Years and the Napoleonic wars, 
‘‘as if they were goods without an owner.”’ 

Again, the glamor with which poets intoxicated by one thing or 
another have gilded, in the literature of every people, the ‘‘ Berserker 
rage’’ displayed in primitive battles, is claimed by Germany’s apolo- 
gists for the furor teutonicus which has been so much in evidence dur- 
ing the present war. 

The belief, cherished by Germany’s masses and the mass of Ger- 
many’s soldiers, that the true ‘‘ Belgian atrocities’’ were those treach- 
erously committed by a ferocious civilian populace upon German 
troops disposed to observe the laws of civilized warfare, is also made 
much of by the counsel for the defense. 

But our author evidently considers these outcroppings as prevari- 
cations, exaggerations, or irrelevancies, and devotes the first half of 
his book to his thesis that violence is a vital element in Germany’s 
political conceptions and that German imperialism is necessarily at 
war with international law. He admits that ‘‘the recruiting of mod- 
ern armies from the whole mass of the nation always involves the risk 
of introducing into the army degenerates and feebleminded individ- 
uals, slaves of impulse, who, under the exceptional circumstances of 
the conflict, may be momentarily transformed into criminals.’’ He 
accordingly refrains from indicting the whole German army for crimes 
committed by portions of it, as he would refuse to indict the whole 
German people or any people for scandalous crimes committed among 
them in time of peace. 

On the other hand, he does fix responsibility, for the brutal attacks 
on property and persons, directly upon the military authorities who 
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ordered them, expressly approved them, or failed to punish them; and 
indirectly, but fundamentally, upon the militaristic imperialism which 
sent forth officers and men upon its mission. Such attacks, he con- 
tends, ‘‘far from constituting criminal exceptions, infractions (indi- 
vidual and collective) of the established discipline, are imputable to 
that discipline itself, and consequently to the system of government, to 
the whole social and moral creed, of which that discipline is the ex- 
pression, the consequence, and the support.’’ 

The ultra-Teutonie conceptions of aggressive war as a capitalistic 
enterprise, a political duty, a biological necessity, etc., have become 
familiar to all the world in recent years, and the author of this book 
attempts, not so much to restate them, as to point out the proofs which 
German intellectuals have fabricated for them, and to illustrate their 
concrete results when embodied in actual war. 

The moral of this, as of all other versions of the sordid story, is 
obviously that men must get rid of the whole system of war, for any 
nation is liable to pervert even its most chivalrous ideals to base and 
brutal uses; and, as the best means of achieving this great task, that 
they must replace autocracy by democracy, and nationalistic imperial- 


ism by international organization and cooperation. 
Wm. I. Hutt. 


European Treaties Bearing on the History of the United States and 
its Dependencies to 1648. Edited by Frances Gardiner Daven- 
port. Washington: The Carnegie Institution. 1917. pp. vi, 387. 


As defined by the editor, the purpose of the volume is to furnish 
‘‘all treaties, or parts of treaties, that bear upon the history of the 
present territory of the United States, or of its outlying possessions. 
Some drafts of treaties, and the papal bulls which formed a basis for 
the claims of Portugal or Spain to the aforesaid territory, are also 
included.’’ Four documents in this collection are now printed for the 
first time, and all others have been more carefully collated with the 
originals or authentic texts than in previous editions. A brief general 
introduction describes the character and inter-relation of the docu- 
ments as a whole, while a more detailed introduction prefixed to each 
document adequately sets forth its individual background and bearing. 
A bibliography accompanies each document; and the documents them- 
selves are printed in the original languages, with translations and ex- 
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haustive notes. Nearly two hundred pages, more than half the volume, 
are taken up with the relations of Portugal and Spain (and the 
Papacy) before the entrance of a third power. The relations of these 
two and of France, England, the Netherlands, and Denmark fill the 
rest of the book. 

The first half of the volume, as the direct background of American 
diplomatic history, is much more valuable than the second, which, in 
general, possesses rather minute importance for American history, and 
is more or less incidental to the larger diplomacy of Europe. The 
Department of Historical Research plans to continue the work thus 
begun, and a volume including similar materials from 1648 to 1713 is 
in preparation. An inconsistency is noted between pages 1 and 27 in 
ascribing to both Nicholas V and Calixtus III the authorship of docu- 


ment 2. 
EuGENE C. BARKER. 
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